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January 25, 2012

Exempt tribal government cultural and educational program benefits from federal taxation
· The Treasury Department and IRS initiated a tribal consultation process on the application of the General Welfare Exclusion to benefits provided by tribal government programs.  [See IRS Notice 2011-94:  http://www.irs.gov/govt/tribes/article/0,,id=249725,00.html]
· Written Comments are due February 13, 2012.
· The Intertribal Tax Initiative will hosting a webinar on January 31, at 1:30pm (EST) to discuss the preparation of tribal comments 
· Call on Treasury and IRS to issue guidance that respects a tribal government's determination as to the cultural, education, health, housing and other programs that should be excluded from income under the General Welfare Doctrine
Expand Tribal Tax-Exempt Bond Financing 
· On December 19, 2011, the Treasury Department released its report to Congress on tax-exempt bonds mandated by the American Recovery and Reinvestment Act of 2009.  
· The Report makes several favorable recommendations, including that Congress repeal the "essential governmental functions" test.
· The Report recommendations represent a major step toward making the use of tax-exempt bonds by tribal governments more like that of state and local governments. For fair treatment to become a reality, however, Congress will need to enact legislation along the lines of the Treasury Department's recommendations.

Essential Governmental Functions Limitation and Tribal Governmental Pension Plans
 
· The IRS issued an Advance Notice of Proposed Rule Making seeking comments on proposed regulations that would clarify what constitutes "essential governmental functions" and "commercial activities" in determining whether a tribal government's retirement plan qualifies for treatment as a government plan under Section 414(d) of the Internal Revenue Code.  [IRS Notice: http://www.irs.gov/retirement/article/0,,id=249178,00.html]
· The IRS requests written comments by February 6, 2012 and has scheduled a public hearing for June 5, 2012.
· The IRS has agreed to consultation with USET Member Tribes during Impact Week.  The consultation is schedule for February 15 at 8:30am at the Crystal Gateway Marriott.
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 Respect tribal rights to regulate commerce on Indian lands
· The Intertribal Tax Initiative attended the December 14, 2011, consultation session and submitted joint comments urging that the Department of Justice (DOJ) and the Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF) interpret the Prevent All Cigarette Trafficking Act (PACT Act) to respect, and not interfere with, tribal rights to regulate commerce on their own reservations.
· The DOJ Office of Tribal Justice has stated that the federal participants felt it was a great consultation.  The federal participants were impressed by the number of tribes represented at the meeting in Washington, and by the range, number and scope of the written comments.
· In response to tribal request at the consultation and in written comments the DOJ and ATF have removed from the ATF's website the PACT Act interpretation letter (November 18, 2010) that has been used by states to justify intrusions upon tribal commerce and sovereignty.   


