
 

 

 
Transmitted via Zimmerman.eve@epa.gov 

 
November 8, 2018 

 
Mrs. Eve Zimmerman, 
Water Protection Division Consultation Advisor 
U.S. Environmental Protection Agency, Region 4 
Atlanta Federal Center 
61 Forsyth Street 
Atlanta, GA 30303-8960 
 
Re: USET SPF Comments on the EPA Region 4 Draft Interim Region 4 Tribal 106 Project Task Selection 
and Funding Guidelines 
 
Dear Mrs. Zimmerman: 
 
On behalf of United South and Eastern Tribes Sovereignty Protection Fund (USET SPF), we are pleased to 
submit comments regarding the U.S. Environmental Protection Agency (EPA) Region 4 draft Interim 
Region 4 Tribal 106 Project Task Selection and Funding Guidelines. USET SPF continues to place 
emphasis on the conservation, protection and preservation of the environment, and the overall health and 
wellbeing of Tribal communities. The ability to regulate and protect the environment, including our waters , 
now and for generations to come, is central to the exercise of Tribal sovereignty and self-determination. 
Since 1987, EPA has supported Tribal Nations by providing critical technical assistance and funding under 
the Clean Water Act Section 106 program to preserve water resources on Tribal lands.  
 
USET SPF is an intertribal organization comprised of twenty-seven federally recognized Tribal Nations, 
ranging from Maine to Florida to Texas1.  USET SPF is dedicated to enhancing the development of 
federally recognized Tribal Nations, to improving the capabilities of Tribal governments, and assisting 
USET SPF Member Tribal Nations in dealing effectively with public policy issues and in serving the broad 
needs of Indian people. 
 
USET SPF is pleased that EPA Region 4 reopened the Tribal Clean Water Act (CWA) 106 Guidelines for 
consultation. We understand the Guidelines provide details about the eligible uses for 106 program funds, 
as well as describe the selection criteria and process used to approve funding amounts and tasks for the 
six Tribal Nations located in EPA Region 4. We further understand any revisions to these Guidelines will be 
used to determine funding in fiscal years 2020 and forward. We reviewed the draft Guidelines and find 
them to be reasonable, well-structured and well-articulated. 

                                                           

1 USET SPF member Tribal Nations include: Alabama-Coushatta Tribe of Texas (TX), Aroostook Band of Micmac Indians (ME), 
Catawba Indian Nation (SC), Cayuga Nation (NY), Chitimacha Tribe of Louisiana (LA), Coushatta Tribe of Louisiana (LA), 
Eastern Band of Cherokee Indians (NC), Houlton Band of Maliseet Indians (ME), Jena Band of Choctaw Indians (LA), 
Mashantucket Pequot Indian Tribe (CT), Mashpee Wampanoag Tribe (MA), Miccosukee Tribe of Indians of Florida (FL), 
Mississippi Band of Choctaw Indians (MS), Mohegan Tribe of Indians of Connecticut (CT), Narragansett Indian Tribe (RI), 
Oneida Indian Nation (NY), Pamunkey Indian Tribe (VA), Passamaquoddy Tribe at Indian Township (ME), Passamaquoddy 
Tribe at Pleasant Point (ME), Penobscot Indian Nation (ME), Poarch Band of Creek Indians (AL), Saint Regis Mohawk Tribe 
(NY), Seminole Tribe of Florida (FL), Seneca Nation of Indians (NY), Shinnecock Indian Nation (NY), Tunica-Biloxi Tribe of 
Louisiana (LA), and the Wampanoag Tribe of Gay Head (Aquinnah) (MA). 



 

 

 

 
Recommendations on Program Overview 
USET SPF offers the following specific comments pertaining to the Program Overview portion of the draft 
Guidelines. In the introductory language, second paragraph, the Overview states: “All tribes recognized by 
the Bureau of Indian Affairs (BIA) are eligible apply for Treatment in a similar manner to a State (TAS) to 
receive grants from the CWA Tribal 106 Program unless they have been deemed ineligible to receive 
federal funds.” We recommend that EPA Region 4 instead cite the Federally Recognized Indian Tribe List 
Act of 1994 (108 Stat. 4791,4792) as the basis for eligibility to receive grants from the CWA Tribal 106 
program.   
 
In Program Overview, Section B, subsection 3, the EPA-approved approach includes development of EPA-
approved water quality standards and Section 401 certification authority to protect water quality on Indian 
reservations. We recommend that EPA Region 4 provide more details about the 401 certification authority 
to ensure that Tribal Nations understand that once TAS is approved for water quality standards, the EPA 
thereafter will not issue 401 certifications for that Tribal Nation. EPA Region 4 should provide details about 
what is needed for a 401 Certification Program in these Guidelines or in a separate guidance document.  
 
Section 106 Funding Distribution  
EPA sets aside a portion of the total CWA Section 106 funding for Tribal water quality programs; and 
accordingly, allocates to EPA regions funding based on the 106 Tribal allotment formula. This funding is a 
critical resource to help preserve water resources on Tribal lands. However, this funding is only currently 
provided to Tribal Nations through grants. Grant funding fails to reflect the unique nature of the federal trust 
obligation and Tribal sovereignty by treating Tribal Nations as non-profits rather than governments. With 
this in mind, USET SPF is seeking the delivery of all federal dollars, including EPA dollars, via contracting 
and compacting. USET SPF strongly urges EPA to extend to current and future grantees the option to 
receive funding through contracts and compacts, rather than grant funding. Tribal Nations have 
demonstrated that we are best-positioned to deliver essential government services to our citizens, including 
protecting vital water resources. Providing Tribal Nations the option to receive funding through contracts 
and compacts would more fully reflect the unique federal-Tribal trust relationship, the EPA Indian Policy, 
and advance and promote the principles of Tribal self-determination. 
 
Conclusion  
We appreciate the invitation to provide comment on the reopened EPA draft Interim Region 4 Tribal 106 
Project Task Selection and Funding Guidelines. We commend Region 4 for its consultation efforts to 
ensure the Tribal CWA 106 program funding decisions are consistent with national guidelines and are 
based on a solid technical foundation.  We look forward to working with EPA as these Guidelines are 
finalized and implemented. Should you have any questions or require further information, please contact 
Ms. Liz Malerba, USET SPF Director of Policy and Legislative Affairs, at LMalerba@usetinc.org or 202-
624-3550. 
 
Sincerely, 
 
 
 
Kirk Francis Kitcki A. Carroll 
President  Executive Director 


