
 

 
 

Transmitted via Medicaid.gov 
July 10, 2019 

Administrator Seema Verma 
Centers for Medicare and Medicaid Services 
200 Independence Ave SW 
Washington, DC, 20101 
 
Dear Administrator Verma, 
 
On behalf of the United South and Eastern Tribes Sovereignty Protection Fund (USET SPF), we write to 
provide comment to the Centers for Medicare and Medicaid Services (CMS) regarding the Community 
Engagement Section 1115 Demonstration Waiver Application (“application”) submitted by the state of 
South Carolina on May 8, 2019. Among other provisions within the application, the state of South Carolina 
is seeking to implement work requirements as a condition for accessing Medicaid. Though the application 
includes an exemption for citizens of the only federally-recognized Tribal Nation in South Carolina, the 
Catawba Indian Nation, this exemption fails to include the entire population served by the Indian Health 
System, as well as the citizens of other Tribal Nations living in South Carolina. USET SPF is also deeply 
concerned regarding the overall lack of Tribal consultation with the Catawba Indian Nation on the 
formulation and submission of the application to CMS. As such, we oppose the application as it reflects a 
refusal to acknowledge Tribal sovereignty, the federal trust responsibility and obligations as well as the 
unique government-to-government relationship between the federal government and Tribal Nations. 
 
USET SPF is a non-profit, inter-tribal organization representing 27 federally recognized Tribal Nations from 
Texas across to Florida and up to Maine1. Both individually, as well as collectively through USET SPF, our 
member Tribal Nations work to improve health care services for American Indians. Our member Tribal 
Nations operate in the Nashville Area of the Indian Health Service, which contains 36 IHS and Tribal health 
care facilities. Our citizens receive health care services both directly at IHS facilities, as well as in Tribally-
operated facilities under contracts with IHS pursuant to the Indian Self-Determination and Education 
Assistance Act (ISDEAA), P.L. 93-638. 
 
The United States has a unique obligation to provide healthcare to American Indians and Alaska Natives 
(AI/AN), founded in treaties and other historical relations with Tribal Nations, as well as reflected in 
numerous statutes and case law. This trust obligation and relationship has been solidified in law and policy 
and has become the cornerstone of federal Indian policy –which CMS reflects within its own Tribal 
Consultation Policy. Moreover, as a result of the unique status of Tribal Nations within the Constitution, the 
federal government interacts with Tribal Nations as political, sovereign entities through statute and 
administrative action. In recognition of the federal obligation to and unique status of Tribal Nations, 

                                                            
1 USET SPF member Tribal Nations include: Alabama-Coushatta Tribe of Texas (TX), Aroostook Band of Micmac Indians (ME),  

Catawba Indian Nation (SC), Cayuga Nation (NY), Chitimacha Tribe of Louisiana (LA), Coushatta Tribe of Louisiana (LA),  
Eastern Band of Cherokee Indians (NC), Houlton Band of Maliseet Indians (ME), Jena Band of Choctaw Indians (LA),  
Mashantucket Pequot Indian Tribe (CT), Mashpee Wampanoag Tribe (MA), Miccosukee Tribe of Indians of Florida (FL),  
Mississippi Band of Choctaw Indians (MS), Mohegan Tribe of Indians of Connecticut (CT), Narragansett Indian Tribe (RI),  
Oneida Indian Nation (NY), Pamunkey Indian Tribe (VA), Passamaquoddy Tribe at Indian Township (ME), Passamaquoddy 
Tribe at Pleasant Point (ME), Penobscot Indian Nation (ME), Poarch Band of Creek Indians (AL), Saint Regis Mohawk Tribe 
(NY), Seminole Tribe of Florida (FL), Seneca Nation of Indians (NY), Shinnecock Indian Nation (NY), Tunica-Biloxi Tribe of 
Louisiana (LA), and the Wampanoag Tribe of Gay Head (Aquinnah) (MA).   



 
 

 

Congress amended the Social Security Act over 40 years ago in 1976 to authorize Medicare and Medicaid 
reimbursement for services provided in IHS and Tribally-operated health care facilities. Over the years, 
Medicaid has become a critical source of funding and reimbursement for the chronically underfunded Indian 
Health System, representing 67% of third party revenue at IHS, and 13% of overall IHS spending.  

 
American Indian and Alaska Native Medicaid Exemption  
In 2017, CMS began allowing states to add work requirements to access Medicaid within their 1115 
demonstrations. USET SPF as well as Tribal Nations and Tribal organizations across the country have held 
that the agency must provide a blanket exemption from Medicaid work requirements for American Indians 
and Alaska Natives (AI/ANs). However, CMS asserted in a January 2018 Dear Tribal Leader Letter that the 
agency is constrained by statute and will not require states to exempt AI/ANs from work requirements. The 
letter conveyed concern that “requiring states to exempt AI/ANs could raise civil rights concerns,” implying 
a dangerous and deeply flawed misinterpretation that federal Indian programs are race-based, and 
therefore, unconstitutional. When asked if CMS would approve state applications that include an exemption 
for AI/ANs, the agency has discouragingly given conflicting positions. Ultimately, CMS has approved state 
waivers containing exemptions the agency had previously deemed un-approvable, including exemptions for 
“members of federally recognized Tribes” and in some cases, the citizens of only specific Tribal Nations 
within those states.  
 
USET SPF is concerned that CMS considers a state-by-state optional exemption for “members of federally 
recognized Tribes” to have satisfied its trust and treaty obligations to Tribal Nations. This approach is 
flawed for two reasons: 1. It fails to capture the entire population of AI/AN to which CMS has an obligation 
and 2. It inappropriately places access to a federal program, delivered in fulfillment of this obligation, in the 
hands of states.  
 
USET SPF continues to assert that CMS has clear authority to provide a blanket waiver to Medicaid work 
requirements for all who are eligible to receive IHS benefits. As in previous comments to CMS, we continue 
underscore that ensuring access to federal programs is a responsibility of the federal government in 
carrying out its trust obligation to Tribal Nations, and not the states. States must not have the authority to 
determine whether and how AI/ANs are able to access Medicaid, as this is a violation of the federal trust 
responsibility. We, again, urge CMS to provide a blanket exemption to all those who are eligible to receive 
IHS benefits from any work requirements imposed by states via the 1115 waiver process.  
 
South Carolina 1115 Waiver Application Lack of Consultation and Limited Exemption  
As CMS considers the application submitted by South Carolina, the agency must do so in a way that is 
reflective of the federal trust obligation to meaningfully consult with Tribal Nations. According to the state’s 
application, the South Carolina Department of Health and Human Services (SCDHHS) reached out to the 
Catawba Indian Nation pursuant to requirements under the Social Security Act and federal regulations 
regarding the application. However, USET SPF has been informed by Catawba Tribal leaders that the 
Tribal Nation did not receive adequate outreach from SCDHHS who ultimately determined that the 
application would include an exemption for citizens of the Catawba Nation.  
 
USET SPF reminds CMS of the Tribal consultation requirements under the CMS Tribal Consultation Policy 
that require states to consult with Tribal Nations prior to submission of an application to CMS. USET SPF 
further reminds CMS that an exemption for citizens of the Catawba Nation does not include all who are 
eligible to receive services through the Indian Health System, including citizens of other federally 
recognized Tribal Nations and those who are not eligible for services through the Catawba Nation. By 
limiting the exemption to “members of the Catawba Indian Nation”, CMS is in grave violation of the federal 
trust responsibility to ensure AI/AN have access to adequate healthcare.  



 
 

 

 

Conclusion  
USET SPF would like to take the opportunity to remind CMS of its trust responsibility to ensure continued 
Medicaid access for AI/ANs. Changes or improvements to the Medicaid program must move forward in a 
manner that respects Tribal sovereignty and upholds federal treaty and trust obligations. USET SPF 
continues to underscore that CMS has clear authority to make blanket accommodations to ensure that work 
requirements within 1115 Demonstration waivers do not pose a barrier to access to Medicaid for AI/ANs. 
We urge CMS to retract its deeply flawed legal interpretation and work with Tribal Nations to not just 
preserve but expand access to Medicaid for AI/ANs. We continue to oppose, in the strongest possible 
terms, any action taken by the federal government that fails to recognize its sacred duty to Tribal Nations, 
including the approval of any 1115 waiver that does not contain an exemption for AI/AN from work 
requirements. Should you have any questions or require further information, please contact Ms. Liz 
Malerba, USET SPF Director of Policy and Legislative Affairs, at LMalerba@usetinc.org or 202-624-3550. 
 
Sincerely, 
 
 
 
Kirk Francis Kitcki A. Carroll 
President  Executive Director 
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