
 

 

 
Transmitted via regulations.gov 

October 21, 2019 
Andrew Wheeler 
Administrator 
Environmental Protection Agency 
1200 Pennsylvania Avenue NW 
Washington, DC 20460 
 
Re: Proposed Rule – Water Quality Certification, Docket ID No. EPA-HQ-OW-2019-0405.  
 
Dear Administrator Wheeler,  
 
On behalf of the United South and Eastern Tribes Sovereignty Protection Fund (USET SPF), we write to 
provide comment to the Environmental Protection Agency (EPA) regarding the proposed rule that would 
drastically alter the water quality certification authority of Tribal Nations under Section 401 of the Clean 
Water Act (CWA). USET SPF is deeply concerned about the proposed rule and the manner in which EPA 
has conducted itself thus far during the rule-making process. In an effort to “increase predictability and 
timeliness”, EPA is undermining the sovereignty and statutory authority of Tribal Nations to protect our 
waters, public health, and ways of life. We remind EPA of its trust responsibility to ensure the protection of 
the environmental and cultural resources of Tribal Nations and implore the agency to immediately 
discontinue efforts to erode our authorities under the CWA.  
 
USET SPF is an intertribal organization comprised of twenty-seven federally recognized Tribal Nations, 
ranging from Maine to Florida to Texas1.  USET SPF is dedicated to enhancing the development of 
federally recognized Tribal Nations, to improving the capabilities of Tribal governments, and assisting 
USET SPF Member Tribal Nations in dealing effectively with public policy issues and in serving the broad 
needs of Indian people. 
 
In fulfillment of the trust obligation, the federal government has a responsibility to ensure the protection of 
Tribal environmental and cultural resources, as well as protect and promote Tribal sovereignty. Tribal 
Nations are affected by impacts to our natural environment much differently than the rest of the nation, as 
disturbances to our ecosystems have proven to disrupt the survival of Tribal cultures and subsistence 
lifestyles. Under “Treatment as a state,” or TAS designation, Tribal Nations administer important regulatory 
programs over our homelands in order to protect the environment, including our waters, for generations to 
come. The certifying authorities for TAS Tribal Nations under Section 401 are a critical element in 
exercising our sovereignty over our land and water. In fact, it is one that EPA recognized under its previous 
(now rescinded) guidance on CWA Section 401 Water Quality Certification issued in 2010, stating “[m]any 

 

1 USET SPF member Tribal Nations include: Alabama-Coushatta Tribe of Texas (TX), Aroostook Band of Micmac Indians (ME), 
Catawba Indian Nation (SC), Cayuga Nation (NY), Chitimacha Tribe of Louisiana (LA), Coushatta Tribe of Louisiana (LA), 
Eastern Band of Cherokee Indians (NC), Houlton Band of Maliseet Indians (ME), Jena Band of Choctaw Indians (LA), 
Mashantucket Pequot Indian Tribe (CT), Mashpee Wampanoag Tribe (MA), Miccosukee Tribe of Indians of Florida (FL), 
Mississippi Band of Choctaw Indians (MS), Mohegan Tribe of Indians of Connecticut (CT), Narragansett Indian Tribe (RI), 
Oneida Indian Nation (NY), Pamunkey Indian Tribe (VA), Passamaquoddy Tribe at Indian Township (ME), Passamaquoddy 
Tribe at Pleasant Point (ME), Penobscot Indian Nation (ME), Poarch Band of Creek Indians (AL), Saint Regis Mohawk Tribe 
(NY), Seminole Tribe of Florida (FL), Seneca Nation of Indians (NY), Shinnecock Indian Nation (NY), Tunica-Biloxi Tribe of 
Louisiana (LA), and the Wampanoag Tribe of Gay Head (Aquinnah) (MA). 



 

 

 

... tribal governments use [Section] 401 certification as one of their primary regulatory tools for protecting 
water quality.” Under the current regulations, Tribal Nations, like other units of government, protect crucial 
environmental resources by denying certification permits and licenses if those discharges do not meet 
Tribally-approved water quality standards. A rollback of the current Section 401 authority would not only 
undermine advances made in recognizing sovereign authority but would have a long-lasting effect on 
environments affecting our communities.  
 
According to EPA, the agency is seeking to “clarify” certifying authorities under Section 401 due to previous 
interpretations which resulted “in the incorporation of non-water quality related considerations into their 
certification review process.” These previous interpretations of “non-water quality related considerations” by 
Tribal Nations have been disadvantageous to industry who have advocated for deregulation of 
implementation of the CWA. USET SPF underscores that the federal trust obligation is to Tribal Nations 
and not to industry. While USET SPF fully supports the development of infrastructure for the expansion of 
economic development across Indian Country, it cannot occur at the expense of Tribal sovereignty or the 
EPA’s obligations to Tribal Nations. Any changes to the process must be done through extensive, 
meaningful, Tribal consultation and in a manner promotes and upholds Tribal sovereignty and self-
determination. Below we provide comments to EPA regarding the proposed rule and urge the agency to 
retract this deeply misguided proposed rule that threatens the key principles and exercise of Tribal 
sovereignty.  
 
Narrowed Scope of Section 401 
Under current implementation of Section 401, Tribal Nations are able to deny certification or impose 
conditions to protect water resources if activities have the potential to violate Tribal water quality standards. 
These activities include oil and gas extraction, mining, pipelines, and others. However, the narrowed scope 
of Section 401 under the proposed rule would limit the certification authority of Tribal Nations in protecting 
Tribal resources, as well as limit EPA’s authority to intervene for those Tribal Nations that do not have TAS 
designation. Many Tribal resources depend on water quality such as subsistence resources, economic 
development measures, and most importantly, the health and wellbeing of our communities. We provide 
comment to EPA below regarding the agency’s specific proposals that would particularly limit Tribal 
oversight under Section 401 on activities that threaten our water quality.   
 

Shortened Deadlines for Approvals  
USET SPF notes troubling proposed changes to deadlines for application approvals. The first of 
these proposals would implement a restrictive interpretation of the statutory period for reviewing 
applications by requiring Tribal Nations to “act” within one year or the certification requirement will 
be determined to have been waived. The EPA further proposes that the one-year deadline for 
approval begins when an application has been submitted, even if those applications are 
incomplete. Finally, the proposed rule would require certifying authorities, including Tribal Nations, 
to act on a certification request within a year even when National Environmental Policy Act (NEPA) 
reviews, which can often take longer than a year, have not yet been completed.  
 
As a result of these problematic proposals, Tribal Nations will not only have insufficient time to act 
upon certification requests but may also lack the necessary information to determine how proposed 
projects will affect our water quality. These proposals run counter to the intent of the CWA by 
placing unnecessary burdens on Tribal Nations. It is wholly unreasonable the EPA should expect a 
Tribal Nation to review and approve applications that are incomplete. In fact, we note that previous 
delays in approving applications are often due to incomplete applications from project proponents. 
Furthermore, the critical information available through NEPA not only provides information 
regarding impacts on water quality, but also on impacts to other Tribal resources, such as fish and 
wildlife. 
 



 

 

 

Proposed Limits to the Current Scope of Certification for Tribal Nations  
Under the proposed rule, the scope of a Section 401 certification review for Tribal Nations will be 
limited to only “water quality impacts” resulting from a potential point source discharge into 
navigable waters rather than the impacts of the project as a whole on all waters. As a result, Tribal 
Nations will be not be authorized to consider activities that may harm all water sources, as well as 
the environments that depend on water quality including subsistence hunting, fishing, and farming, 
other than the point source discharge that an applicant has submitted. USET SPF highlights that 
point source discharge is only one of many factors that can negatively impact water sources. By 
diminishing the certifying authority of Tribal Nations under Section 401, Tribal Nations will no longer 
be able to deny a multitude of existing activities that affect Tribal waters. These activities include 
the storage of chemical pollutants, construction projects, climate change, increases in greenhouse 
gas emissions, and many others. If implemented the proposed rule will undermine this crucial 
ability for Tribal Nations to exercise our sovereign rights and authority over our land and water as 
these activities may fall outside of the proposed limited certification authority.  
 
Proposal Allowing Federal Permitting Agencies to Reject Tribal Certification Conditions/Denials  
The proposed rule would also allow federal permitting agencies “to reject certifications or 
conditions that are inconsistent with the requirements and limitations of section 401 itself” if and 
when federal agencies review and determine whether certification conditions are within the “scope” 
articulated in the proposed implementing regulations. Under this proposal, EPA is granting federal 
permitting and licensing agencies the authorization to reject (or veto) Tribal certification conditions 
should they be determined “inconsistent” with the agency’s interpretation of the CWA. This 
proposal is deeply contrary to both the intention of the CWA and the federal trust obligation as it 
diminishes our Tribal sovereignty to determine what does and does not violate Tribal law and code 
on our lands. USET SPF contends that Congress deliberately did not intend that EPA, or other 
federal licensing and permitting agencies, to subjectively interpret the law to have any authority to 
override or diminish a Tribal Nation’s decision under Section 401.  

 
Tribal Nations are the “primary parties for setting standards, making environmental policy decisions and 
managing programs for reservations…” as articulated in the reaffirmation of the U.S. EPA Indian Policy 
(Wheeler Memorandum, April 5, 2019). As sovereigns, Tribal Nations are uniquely positioned to determine 
what protects our water resources. However, the narrower scope of certification under the proposed rule 
would diminish crucial protections authorized to Tribal Nations as sovereign governments on water that 
goes through Tribal land as well as water that flows into Tribal land. This will lead to a degradation of Tribal 
water and related water-dependent natural, cultural and subsistence resources.  
 
Lack of Tribal Consultation 
Thus far, EPA’s rulemaking process in proposing changes to Section 401 is in violation of its obligation to 
meaningfully consult with Tribal Nations. Implementation of the proposed rule will have a deleterious effect 
on the authority of Tribal Nations to protect crucial water resources for our communities and citizens. 
However, despite the clear impacts to our water quality under the proposed rule, consultation has been 
woefully inadequate. According to the proposed rule, Tribal consultation occurred from April 24, 2019 
through May 24, 2019, when the EPA opened a docket for pre-proposal recommendations. During this brief 
Tribal “consultation” period, EPA notes several recommendations that were made by Tribal Nations. These 
include:  
 

• Better clarifying EPA’s responsibilities under Section 401;  

• Considering impacts to neighboring jurisdictions during the Section 401 certification process;  

• Not prolonging the certification decision-making process such that Section 401 certifications delay 
implementation of updated water quality standards;   



 

 

 

• Any changes to the Section 401 certification process should maintain Tribal authority and 
sovereignty; and  

• Engaging in meaningful Tribal consultation and engagement throughout the rulemaking process. 
 
One month is not adequate time for engaging with Tribal Nations on the proposed rule and should not be 
considered “consultation” at all. Such a short timeframe effectively prevents most Tribal Nations from 
directly engaging in cooperative efforts “to resolve environmental problems of mutual concern” (Wheeler 
Memorandum: Reaffirmation of U.S. EPA’s Indian Policy, 2019). By failing to engage in adequate 
consultation with Tribal Nations on the proposed rollback of current CWA authorities, EPA is in violation of 
its own consultation policy that states:   
 

“Consultation should occur early enough to allow tribes the opportunity to provide meaningful input 
that can be considered prior to EPA deciding whether, how, or when to act on the matter under 
consideration. As proposals and options are developed, consultation and coordination should be 
continued, to ensure that the overall range of options and decisions is shared and deliberated by all 
concerned parties, including additions or amendments that occur later in the process.” 

 
As an agency of the federal government, EPA shares in the trust responsibility and obligation to engage in 
meaningful consultation with Tribal Nations. As included in the Tribal recommendations above, USET SPF 
underscores that it is vital that EPA regularly engage in a continued dialogue with Tribal Nations across the 
country on this and other regulatory activity. This includes honoring our expectations and guidance with a 
goal of reaching consent for federal actions. Additionally, all Tribal Nations must have the opportunity for 
direct consultation with EPA regarding the changes within the proposed rule. Soliciting “recommendations” 
from Tribal Nations during a pre-proposal period and not acting on or integrating those recommendations 
should not be considered consultation. To date, EPA has neither responded to Tribal concerns, nor has the 
agency outlined how these concerns have been incorporated into the proposed rule. EPA must immediately 
withdraw the proposed rule and begin a consultation process with Tribal Nations that is reflective of the 
longstanding principles articulated in the 1984 EPA Indian Policy and reaffirmed by Administrator Wheeler. 
This will ensure the agency and Tribal Nations work together to protect the health and environment of Tribal 
communities.  
 
Conclusion  
USET SPF and Tribal Nations across the country are deeply disturbed at how broadly EPA is proposing to 
limit Tribal self-determination under Section 401 of the CWA within the proposed rule. The limitations in the 
proposed rule undermine the Congressional intent of the CWA, as well as the federal trust responsibility 
and obligation to ensure the protection of Tribal resources in perpetuity. Any changes in the implementation 
of the CWA must be done in a manner that upholds and respects Tribal sovereignty. As an agency of the 
federal government, it is incumbent upon EPA to ensure all regulatory actions are reflective of the federal 
treaty and trust responsibilities. The EPA must immediately withdraw the proposed rule, and instead 
promulgate policy that promotes Tribal sovereignty and the protection of our communities. Should you have 
any questions or require further information, please contact Ms. Liz Malerba, USET SPF Director of Policy 
and Legislative Affairs, at LMalerba@usetinc.org or 202-624-3550. 
 
Sincerely, 
 
 
 
Kirk Francis Kitcki A. Carroll 
President  Executive Director 


