
 

 

November 25, 2014 

The Honorable Jacob Lew 

Secretary 

U.S. Department of the Treasury 

1500 Pennsylvania Avenue, NW 

Washington, DC 20220 

 

Re:  Request for Tribal Consultation Regarding Implementation of the Tribal General 

Welfare Exclusion Act 

 

Dear Secretary Lew: 

 On behalf of the tribal nations that we represent, we are writing to request that the 

Department of the Treasury (“Department”) immediately begin formal government-to-

government consultation sessions with tribal leaders regarding the implementation of the Tribal 

General Welfare Exclusion Act of 2014, Pub. L. No. 113-168, 128 Stat. 1884.  We are concerned 

that decisions regarding implementation of this new law are being made without any consultation 

with tribal leaders, as required by the law and Executive Orders 13175 and 13647.  

Treasury recently announced that it would host a one-hour listening session during the 

week of the White House Tribal Nations Conference, on December 2
nd

. While we are pleased 

that the Department appears to be responding in a positive manner to Tribal requests for 

dialogue, we note that a short listening session is not consultation. Therefore, we respectfully 

request that the Department reconsider its decision to designate this meeting as an informal 

listening session rather than formal consultation, and schedule additional consultations early in 

the new year. We  request that no decisions regarding certain implementation matters, as 

described below, be made until there is adequate consultation with tribal governments. 

As you know, the Tribal General Welfare Exclusion Act clarifies that benefits tribal 

governments provide to their citizens for the overall general welfare of their community are 

excludable from gross income.  Under Section 3 of this law, “the Secretary of the Treasury shall 

establish a Tribal Advisory Committee” in order to advise on matters related to the taxation of 

Indians, and the training and education of Internal Revenue Service field agents.  This 

Committee will assist the Secretary in interpreting internal revenue laws in a manner that 

respects and properly balances the Federal Government’s unique legal treaty and trust 

relationship with Indian tribal governments.  Additionally, section 4 of the new law requires that 

the Secretary “shall suspend all audits and examinations of Indian tribal governments and 

members of Indian tribes (or any spouse or dependent of such a member), to the extent such an 

audit or examination relates to the exclusion of a payment or benefit from an Indian tribal 

government under the general welfare exclusion… .)”   

During recent discussions with Treasury Department representatives, Tribal leaders have 

been informed that the Treasury Department views the new law as allowing non-tribal leaders to 

be appointed to the Tribal Advisory Committee (TAC), that a charter for the TAC was already 



being developed even though members of the TAC have not yet been appointed, that the 

Department has concluded that the Federal Advisory Committee Act applies to the TAC, that the 

Department has not suspended all audits and examinations of tribal governments as directed 

under the new law, and that the Department will develop guidance versus utilizing notice and 

comment rulemaking to implement the new law.   

These determinations are important to the proper implementation of the new law and 

should not be made by the Department without first consulting with tribal nations in a formal, 

government-to-government manner.  The purpose of the new law is to better align federal tax 

laws with federal Indian law and policy.  Given this purpose, and that the new law specifically 

requires any ambiguities to be resolved in favor of Indian tribal governments, the Department 

should begin the implementation process by first consulting with tribal governments regarding 

the best way to begin implementing the new law.  As an initial matter, we request that the 

Department suspend all audit and examinations until the TAC is established and proper 

government-to-government consultation occurs.  We do not believe that the Department can 

make any determinations as to whether an audit or examination relates to an Indian tribal 

government general welfare exclusion until the TAC and tribal governments are properly 

consulted, and thus, the best way forward is to suspend all audits until a process and guidance 

regarding the matter is developed.   

Again, we respectfully request that the Department consider conducting formal 

consultation on December 2
nd

 in lieu of a listening session. Thank you for your consideration of 

this request for government-to-government consultation and we look forward to working with 

you to continue to uphold the trust responsibility of the United States to tribal nations.  

 

Sincerely, 

 

Brian Patterson      Lester Secatero 

President       Chairman 

United South and Eastern Tribes     National Indian Health Board 

 

 

Homer Mandoka      Melvin Monette 

Chairman       President 

United Tribes of Michigan                 National Indian Education Association 

 

 

 

LaDonna Harris      Fawn Sharp 

President       President 

Americans for Indian Opportunity      Affiliated Tribes of Northwest Indians 

 



 

Tex Hall     Mark Romero 

Chairman     Chairman 

Great Plains Tribal Chairman’s Association   California Association of Tribal Governments                     

  

       

 

William Lomax      

President       

Native American Finance Officers Association    

 

 

cc: Mark Mazur, Assistant Secretary for Tax Policy 

 U.S. Department of the Treasury 

 

Jodi Gillette, Senior Policy Advisor for Native American Affairs   

 Domestic Policy Council, the White House 

 

 Raina Thiele, Associate Director of Intergovernmental Affairs and Public Engagement 

 Office of Intergovernmental Affairs, the White House 

    


