
 

 

 

December 19, 2016 

 

Submitted via: http://www.regulations.gov  

 
The Honorable Andy Slavitt 
Acting Administrator  
Centers for Medicare & Medicaid Services 
Department of Health and Human Services 
200 Independence Avenue, SW 
Washington, DC 20201 
 

RE:  Medicare Program: Merit-Based Incentive Payment System and Alternative Payment Model 

Incentive under the Physician Fee Schedule, and Criteria for Physician-Focused Payment Models (CMS-

5517-P) Comment 

 

Dear Acting Administrator Slavitt, 

 

The United South and Eastern Tribes Sovereignty Protection Fund (USET SPF) is pleased to offer the 
following comments on the Final Rule with comment period, published in the Federal Register on November 4, 
2016, CMS-5517-FC entitled “Medicare Program; Merit-Based Incentive Payment System (MIPS) and 
Alternative Payment Model (APM) Incentive Under the Physician Fee Schedule, and Criteria for Physician-
Focused Payment Models” (Final Rule).  We reiterate our concern that CMS did not engage in adequate 
consultation with Tribal Nations in the development of the proposed rule. Further, several concerns highlighted 
in our June 27, 2016 comments were never addressed in the Final Rule. We remind CMS that Tribal Nations 
and organizations are not merely stakeholders who may participate in the public comment processes. Rather, 
Tribal Nations maintain government-to-government relations with the United States, and all federal agencies 
have a duty to meaningfully consult with Tribal governments.  We urge CMS to conduct meaningful consultation 
with Tribal Nations and develop sub-regulatory guidance to address our concerns outlined below.  
 

USET SPF is a non-profit, inter-tribal organization representing 26 federally recognized Tribal Nations from 
Texas across to Florida and up to Maine1. Both individually, as well as collectively through USET SPF, our 
member Tribal Nations work to improve health care services for American Indians. Our member Tribal Nations 
operate in the Nashville Area of the Indian Health Service (IHS), which contains 36 IHS and Tribal health care 
facilities. Our citizens receive health care services both directly at IHS facilities, as well as in Tribally-operated 

                                                 
1 USET SPF member Tribal Nations include: Alabama-Coushatta Tribe of Texas (TX), Aroostook Band of Micmac Indians (ME), 
Catawba Indian Nation (SC), Cayuga Nation (NY), Chitimacha Tribe of Louisiana (LA), Coushatta Tribe of Louisiana (LA), 
Eastern Band of Cherokee Indians (NC), Houlton Band of Maliseet Indians (ME), Jena Band of Choctaw Indians (LA), 
Mashantucket Pequot Indian Tribe (CT), Mashpee Wampanoag Tribe (MA), Miccosukee Tribe of Indians of Florida (FL), 
Mississippi Band of Choctaw Indians (MS), Mohegan Tribe of Indians of Connecticut (CT), Narragansett Indian Tribe (RI), 
Oneida Indian Nation (NY), Passamaquoddy Tribe at Indian Township (ME), Passamaquoddy Tribe at Pleasant Point (ME), 
Penobscot Indian Nation (ME), Poarch Band of Creek Indians (AL), Saint Regis Mohawk Tribe (NY), Seminole Tribe of Florida 
(FL), Seneca Nation of Indians (NY), Shinnecock Indian Nation (NY), Tunica-Biloxi Tribe of Louisiana (LA), and the Wampanoag 
Tribe of Gay Head (Aquinnah) (MA). 
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facilities operated under contracts with IHS pursuant to the Indian Self-Determination and Education Assistance 
Act (ISDEAA), P.L. 93-638. 

 
Background 
Funded at less than 60% of demonstrated financial need, the Indian Health System lacks the necessary 
resources and personnel to make reforms and upgrades to meet new reporting and technological requirements.  
The Indian Health Service, Tribal and Urban (I/T/U) facilities are often forced to prioritize limited funding by 
rationing medically necessary health services, resulting in a lack of resources for preventive care and other 
measures that would be expected to improve health outcomes and maximize efficiencies in health care 
spending.  Any CMS payment model that reduces essential resources to the Indian Health System through 
penalties or other adjustments in reimbursement will have a long-term negative impact on American Indian/ 
Alaska Native (AI/AN) patient health outcomes and access to care. This is an important factor to keep in mind 
as CMS continues to develop implementation plans for ITUs and Indian Health Care Providers (IHCP) eligible 
under the Merit-based Incentive Payment System (MIPS).  

 
To comply with MACRA, the Final Rule establishes a new CMS Quality Payment Program (QPP) for Medicare 
Part B payments made to qualifying “eligible clinicians” under the Physician Fee Schedule (PFS).  Under the 
QPP there are two paths designed to incentivize quality care: (1) the Merit-based Incentive Payment System 
(MIPS); and (2) incentive payments for participation in Advanced Alternative Payment Models (APMs).  Upon 
review of the Final Rule, USET SPF interprets the rule to mean that providers at ITU facilities will not be subject 
to MIPS (1) if it is the first year of Medicare Part B participation for the clinician; (2) if Medicare Part B billing 
charges are less than or equal to $30,000 or the clinician provides care for 100 or fewer Medicare patients in 
one year; (3) if they  are participants in Advanced Alternative Payment Models (APMs); and (4) to the extent that 
they do not bill under the Medicare Part B PFS. 
 
USET SPF appreciates the Final Rule’s reduced reporting requirements, more practical low-volume threshold, 
and 2017 transition year. It is our understanding that CMS intends to make MIPS compliance more rigorous in 
future years.  We hope that CMS will continue to provide flexibility and technical assistance for MIPS eligible 
Tribal health programs that may have difficulty meeting these requirements.  Tribal Nations have previously 
requested an exemption from MIPS. We again note that it would be fundamentally inconsistent with the federal 
trust responsibility to further reduce funding to already underfunded Tribal health programs because they do not 
have the resources to comply with MIPS.  In the absence of a blanket exemption, we request that CMS work 
with Tribal Nations to ensure that no Tribal health programs are penalized due to the failure of the federal 
government to fulfill its responsibility to fully fund and support IHS.  
 
Request for Written Clarification that ITUs are exempt from payment adjustments under MIPS/QPP when 
billing under the OMB rate 
In recognition of CMS’ role in the federal government’s trust responsibility to finance healthcare to Tribal 
Nations, a special reimbursement rate was established called the Office of Management and Budget (OMB)/ all-
inclusive rate (OMB rate). This rate is used to reimburse I/T/Us for outpatient encounters for Medicare Part B 
and Medicaid AI/AN patients. The third party revenue collected from these visits provides an essential stream of 
resources into the Indian Health System and allows IHCPs to provide additional services. During the 
development of the proposed rule, there was very little clarity on how or if the MIPS program would affect 
payments made to the Indian Health System via the OMB rate. Only recently, on a December 12th consultation 
call, was this verbally clarified for Tribal health advocates. Without additional CMS guidance on this topic, many 
Tribal Nations will not know whether or not they must comply with the MACRA provisions.  The preamble to the 
Final Rule expressly notes that Federally Qualified Health Centers and Rural Health Clinics receiving payment 
under the all-inclusive payment methodology are exempt from MIPS. We request similar documentation via sub-
regulatory guidance to confirm that payments via the OMB rate to the I/T/Us are exempt from the MIPS payment 
methodology.  



 

 

 
Technical Assistance for the Indian Health System 
Many eligible clinicians in rural and underserved areas, including I/T/Us, are not aware of the requirements set 
out under MIPS. The Final Rule confirms that, as required by MACRA, $100 million in technical assistance will 
be available to MIPS eligible clinicians in small practices, rural areas, and practices located in geographic health 
professional shortage areas (HPSAs). The $100 million technical assistance funds are only available to eligible 
clinicians in practices with 15 or fewer clinicians. We understand that the contracts for technical assistance for 
practices of 15 or fewer will be awarded on a state-by-state basis. However, USET SPF requests that CMS 
award contracts to Tribal Nations and/or Tribal organizations that are specifically designated to, and 
experienced in, assisting I/T/Us.  Alternatively, we request that the quality improvement organizations, regional 
health collaborative, and other contractors all be familiar with the Indian Health System. 

 
IHCPs and administrators within the Indian Health System appreciate and share the goals of advancing quality 
care, but the Final Rule must take into account the infrastructure and needs of I/T/Us.  Historically, small health 
care practices have been less likely to engage in quality reporting programs, making the need for technical 
assistance contracts a dire need for I/T/Us.   USET SPF requests that CMS work with its Tribal Technical 
Advisory Group (TTAG) to develop a I/T/U specific roadmap with the inclusion of the various options to 
participate in MIPS and Advanced APMs along with what needs to be reported and when for eligible clinicians.  
Although we really appreciate the resources currently provided on www.qpp.cms.gov, there is a need for a 
Tribal-specific roadmap to assist I/T/Us in assessing and determining if MIPS applies to them, if any exclusion 
apply to them, how to proceed with MIPS participation, and what the penalties are for choosing not to participate 
in MIPS. 
 
Low-volume Threshold 
USET SPF appreciates the changes to the Final Rule as it applies to exemptions for small and rural Medicare 
Part B providers.  We support the change to the low-volume threshold for Medicare Part B allowed charges by 
increasing the parameters from the $10,000 that was previously proposed to $30,000. We fully support that the 
Final Rule excludes providers who either bill less than $30,000 in Medicare Part B services or care for 100 or 
fewer Medicare Part B enrollees.  The Final Rule estimates that this low-volume threshold will exempt over 
380,000 clinicians, which will likely include those within I/T/Us.   

 
Reporting Measures/Systems 
USET SPF appreciates the reporting simplification and reductions of reporting measures.  We particularly 
appreciate the reduced reporting requirements for the 2017 transition year, and we hope that CMS will continue 
to provide flexibility in future years for practices, such as I/T/Us, that may have difficulty meeting future, 
heightened MIPS requirements.   

 
Additionally, we support the ability for providers to report as a group because we believe that it will help ease 
the reporting burden.  However, CMS must take into consideration the impact of high rates of staff turnover at 
I/T/Us. USET SPF encourages CMS to work with Tribal Nations though the TTAG to develop a group reporting 
tip sheet specific to small and rural providers to outline the benefits and requirements of reporting as a group.   

 
I. Quality Measures 

USET SPF appreciates the reduction in the number of quality measures.  For small and/or rural practices, and 
HPSAs, this requirement was reduced to one high-weighted measure or two medium-weighted or two high-
weighted measures.  This lower threshold for small and/or rural practices and HPSAs is consistent with section 
1848(a)(2)(B)(iii) of the Act.  We understand that there will be more stringent requirements in future years.  We 
request that CMS consult with Tribal Nations in developing future requirements and consider both the unique 
responsibility of the United States to provide for Indian health care and the particular challenges that small, rural 
practices, and HPSAs are burdened with each day.   

http://www.qpp.cms.gov/


 

 

 
As stated in our initial comments, USET SPF further requests the use of Government Performance and Results 
Act (GPRA) reporting measures to minimize the administrative burden of reporting for eligible clinicians in Indian 
Country.  The IHS Office of Planning and Evaluation already collects and reports clinical performance results 
annually to the Department of Health and Human Services and to Congress.  Given the already strained 
resources of I/T/Us, CMS should do everything within its power to help reduce duplicative reporting burdens by 
accepting GPRA measures as quality measures where appropriate. The Final Rule notes the concerns that 
Tribal Nations raised regarding reporting duplicative quality measures, and the request that MIPS accept the 
GPRA measures that I/T/Us are already reporting.  
 
USET SPF requests that CMS form a workgroup with IHS to align the quality reporting measures accepted to 
report for full MIPS participation.  We also ask CMS to utilize its TTAG to work with CMS with the acceptance of 
the IHS RPMS as a qualified entity, and that CMS collaborates with IHS to ensure that the RPMS is capable of 
meeting MIPS reporting requirements.   
 

II. Improvement Activities 
USET SPF supports the inclusion of a broad range of improvement activities and flexibility in allowing eligible 
practitioners to select improvement activities across subcategories.  We are also appreciative of the changed 
weighting of participation in IHS as a high-weighted improvement activity compared to the proposed medium-
weighted improvement activity classification. This is consistent with section 1848(q)(2)(B)(iii) of the Act.  CMS 
should, however, consult with Tribal Nations to determine exactly what qualifies as participation in IHS 
improvement activities, adopting the broadest interpretation possible in order to support Tribal quality 
improvement while reducing the burden on an already underfunded Indian health System.  We also request that 
CMS consult with I/T/Us regarding development of additional improvement activities in order to support activities 
that providers are already engaged in.  This will help support quality of care improvements rather than adding 
process-oriented burdens.  

 
In response to the CMS request for comments on activities that will advance the usage of health information 
technology, we would like to highlight that it is difficult for many I/T/Us to implement health information 
technology.  Activities surrounding the advancement of health information technology usage must be based 
upon additional training and technical assistance provided for rural, small practices, and HPSAs.  CMS must 
account for the lack of technological infrastructure throughout Indian Country when addressing or incentivizing 
the use of health information technology.   
 
 
 

 
III. Advancing Care Information  

The Final Rule highlights that CMS understands some providers may not have prior experience with certified 
electronic health record technology (CEHRT) and therefore, proposes a scoring methodology that provides 
flexibility. The electronic health record (EHR) requirements add an additional burden to providers, which leads to 
provider burnout.  Much of the EHR/CEHRT in Indian Country is dependent on IHS, therefore upgrades to the 
EHR are dependent upon funding to IHS. CMS has also reweighted the advancing care information 
performance category to zero for certain hospital-based and other providers where the measures may not be 
available or applicable.  USET SPF supports the greater flexibility of the Advancing Care Information approach 
in comparison to the Electronic Health Record (EHR) Stage 1 and 2 requirements.  We also request that CMS 
consult with Tribal Nations for future consideration of new EHR measures.  
 



 

 

We appreciate the hardship exemption that CMS has continued under the new QPP. USET SPF would like to 
request that CMS issue a blanket hardship exemption for I/T/Us, rather than making IHCPs separately 
demonstrate that they qualify for a hardship exemption.  

 
IV. Cost Performance 

We support CMS’ decision not to consider cost in the 2017 transition year.  We request that CMS consult with 
Tribal Nations regarding future regulations and sub-regulatory guidance applying to cost performance in order to 
ensure the unique structure, function, and challenges of the Indian health care system are accounted for when 
considering cost. 
 
I/T/Us Categorized as Alternative Payment Models 
The MACRA and the Final Rule reward participation in APMs.  We would like for CMS to explore Other Payer 
Advanced APMs that are population/provider based or consider other options for categorizing I/T/Us as APMs.  
USET SPF requests clarification on the nominal financial risk requirement applicable to clinicians in the Indian 
health system.  We are still uncertain as to how eligible clinicians will be identified as eligible to participate in an 
Advanced APM.  We believe that there will be administrative management burden on Tribal entities choosing to 
participate in Advanced APMs.  We are concerned that smaller organizations will be excluded from participation, 
so we request that CMS provide technical assistance to eligible clinicians in small, rural, and HPSAs in 
developing a population-based model that would qualify as an Advanced APM.  ITUs should be included in the 
qualified participant determination calculation along with Rural Health Clinics and Federally Qualified Health 
Centers.  
 
Conclusion 
USET SPF appreciates the opportunity to provide comments on the Final Rule. We stress that engagement with 
Tribal Nations will be essential to implementing health care delivery and payment reforms in the Indian Health 
System. Until further Tribal consultation can be conducted and all of our concerns/questions addressed, we 
respectfully request that CMS delay the finalization of this rule and continue to leave the proposed rulemaking 
process open. In absence of a delay, USET SPF requests CMS develop sub-regulatory guidance, in 
consultation with Tribal Nations, in order to address the concerns and questions regarding MACRA 
implementation. We further maintain that CMS must make additional resources available for technical 
assistance for Tribal Health programs. We look forward to further engagement with CMS on the implementation 
of the Final Rule.   
 
Should you have any questions or require additional information, please do not hesitate to contact Ms. Liz 
Malerba, USET SPF Director of Policy and Legislative Affairs, at (202) 624-3550 or by e-mail at 
lmalerba@usetinc.org.  
 
Sincerely,  
 
 
 
Chief Kirk Francis Kitcki A. Carroll 
President  Executive Director 
 
  
CC: Kitty Marx, Director, CMS Division of Tribal Affairs 
    Mary Smith, Principal Deputy Director, Indian Health Service 
 USET SPF Executive Officers 
 Wanda Janes, USET Deputy Director 
 Dee Sabattus, USET Director of Tribal Health Program Support 
 Hilary Andrews, USET Health Policy Analyst  


