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Preface 
The Indian Law and Order Commission is pleased to transmit its 

final report and recommendations—A RoAdmAp FoR mAking nAtive AmeRicA 

SAFeR—as required by the Tribal Law and Order Act of 2010, Public Law 
111-211 (TLOA). These recommendations are intended to make Native 
American and Alaska Native nations safer and more just for all U.S. citizens 
and to reduce the unacceptably high rates of violent crime that have 
plagued Indian country for decades. This report reflects one of the most 
comprehensive assessments ever undertaken of criminal justice systems 
servicing Native American and Alaska Native communities. 

The Indian Law and Order Commission is an independent national 
advisory commission created in July 2010 when the Tribal Law and Order 
Act was passed and extended earlier in 2013 by the Violence Against 
Women Act Reauthorization (VAWA Amendments). The President and 
the majority and minority leadership of the Congress appointed the nine 
Commissioners, all of whom have served as volunteers. Importantly, the 
findings and recommendations contained in this Roadmap represent the 
unanimous conclusions of all nine Commissioners—Democratic and 
Republican appointees alike—of what needs to be done now to make 
Native America safer.1 

As provided by TLOA, the Commission received limited funding 
from the U.S. Departments of Justice and the Interior to carry out its 
statutory responsibilities. To save taxpayers’ money, the Commission has 
operated entirely in the field—often on the road in federally recognized 
Indian country—and conducted its business primarily by phone and 
Internet email. The Commission had no offices. Its superb professional 
staff consists entirely of career Federal public officials who have been 
loaned to the Commission as provided by TLOA, and we are grateful to 
them and the Departments of Justice and the Interior. 

TLOA has three basic purposes. First, the Act was intended to make 
Federal departments and agencies more accountable for serving Native 
people and lands. Second, TLOA was designed to provide greater freedom 
for Indian Tribes and nations to design and run their own justice systems. 
This includes Tribal court systems generally, along with those communities 
that are subject to full or partial State criminal jurisdiction under 
P.L. 83-280. Third, the Act sought to enhance cooperation among Tribal, 
Federal, and State officials in key areas such as law enforcement training, 
interoperability, and access to criminal justice information. 

In addition to assessing the Act’s effectiveness, this Roadmap 
recommends long-term improvements to the structure of the justice 
system in Indian country. This includes changes to the basic division of 
responsibility among Federal, Tribal, and State officials and institutions. 
The theme here is to provide for greater local control and accountability 
while respecting the Federal constitutional rights of all U.S. citizens. 
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Tribal governments, like all governments, have a moral duty to their citizens and guests 
to ensure the public’s safety. They are also the most appropriate and capable government 
to ensure such safety—they employ the local police, they are the first responders, and 
understand the needs of their community better than all others. Unfortunately, the 
American legal system—through legislation and case law—has significantly hamstrung 
their ability to ensure safety in Indian country. 

Brent Leonhard, Interim Lead Attorney, Confederated Tribes of the Umatilla Indian Reservation 
Written testimony for the Indian Law and Order Commission, Hearing on the Tulalip Reservation, WA 

September 7, 2011 
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Some of the Commission’s recommendations require Federal 
legislative action. Others are matters of internal executive branch policy 
and practice. Still others must be addressed by the Federal judiciary. 
Finally, much of what the Commission has proposed will require 
enlightened and energetic leadership from the State governments and, 
ultimately, Native Americans and Alaska Native citizens and their elected 
leaders. 

The Commission finds that the public safety crisis in Native America 
is emphatically not an intractable problem. More lives and property can 
and will be saved once Tribes have greater freedom to build and maintain 
their own criminal justice systems. The Commission sees breathtaking 
possibilities for safer, strong Native communities achieved through 
home-grown, tribally based systems that respect the civil rights of all U.S. 
citizens, and reject outmoded Federal command-and-control policies in 
favor of increased local control, accountability, and transparency. 

With this Roadmap, the Commission completes its official work as 
provided by TLOA and the VAWA Amendments and extends its best wishes 
to everyone who helped with this journey. Thank you for the privilege of 
serving. 

Respectfully, 

Troy A. Eid 
Chairman 
Indian Law and Order Commission 

1Due to federal budget limitations, the Commission could not begin its work until the late 
summer 2011, so its one-year extension by the VAWA Reauthorization was a great asset in 
finishing our report on time and under budget. 
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A Roadmap For Making Native America Safer 
Executive Summary 

American Indian and Alaska Native communities and lands are 
frequently less safe—and sometimes dramatically more dangerous—than 
most other places in our country. Ironically, the U.S. government, which 
has a trust responsibility for Indian Tribes, is fundamentally at fault for 
this public safety gap. Federal government policies have displaced and 
diminished the very institutions that are best positioned to provide trusted, 
accountable, accessible, and cost-effective justice in Tribal communities. 

In most U.S. communities, the Federal government plays an 
important but limited role in criminal justice through the enforcement 
of laws of general application—that is, those laws that apply to all U.S. 
citizens—creating drug-control task forces, anti-terrorism and homeland 
security partnerships, and so forth. Under this system of federalism, State 
and local leaders have the authority and responsibility to address virtually 
all other public safety concerns. 

Precisely the opposite is true in much of Indian country. The Federal 
government exercises substantial criminal jurisdiction on reservations. As 
a result, Native people—including juveniles—frequently are caught up in a 
wholly nonlocal justice system. This system was imposed on Indian nations 
without their consent in the late 19th century and is remarkably unchanged 
since that time. The system is complex, expensive, and simply cannot 
provide the criminal justice services that Native communities expect and 
deserve. 

It is time for change. 

Now is the time to eliminate the public safety gap that threatens 
so much of Native America. The United States should set a goal of closing 
the gap within the next decade. By 2024, coinciding with the centennial of 
the Indian Citizenship Act of 1924,1 Native Americans and Alaska Natives 
should no longer be treated as second-class citizens when it comes to 
protecting their lives, liberty, and pursuit of happiness. 

“A Roadmap for Making Native America Safer” (Roadmap) provides 
a path to make Native American and Alaska Native communities safer and 
more just for all U.S. citizens and to reduce unacceptably high rates of 
violent crime rates in Indian country. 

The Roadmap is the culmination of hearings, meetings, and 
conversations between the Indian Law and Order Commission 
(Commission) and numerous Tribal, State, and Federal leaders, non­
profit organization representatives, and other key stakeholders across our 
country. 
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About the Commission 

In 2010, Congress passed, and the President signed, the Tribal Law 
and Order Act, P.L. 111-211 (TLOA), which created the Indian Law and 
Order Commission. The Commission is an independent national advisory 
commission comprised of nine members who have all served as volunteers 
in unanimously developing the Roadmap. The President and the majority 
and minority leadership of Congress appointed these commissioners. 

TLOA directed the Commission to develop a comprehensive study of 
the criminal justice system relating to Indian country, including: 

1.	 jurisdiction over crimes committed in Indian country and the impact 
of that jurisdiction on the investigation and prosecution of Indian 
crimes and residents of Indian land; 

2.	 the Tribal jail and Federal prison systems with respect to reducing 
Indian country crime and the rehabilitation of offenders; 

3.	 Tribal juvenile justice systems and the Federal juvenile justice 
system as it relates to Indian country and the effect of those systems 
and related programs in preventing juvenile crime, rehabilitating 
Indian youth in custody, and reducing recidivism among Indian 
youth; 

4.	 the impact of the Indian Civil Rights Act of 1968 on the authority of 
Indian Tribes, the rights of defendants subject to Tribal government 
authority, and the fairness and effectiveness of Tribal criminal 
justice systems; and 

5.	 studies of such other subjects as the Commission determines 
relevant to achieve the purpose of the Tribal Law and Order Act. 

TLOA directed the Commission to develop recommendations on 
necessary modifications and improvements to the justice systems at the 
Tribal, State, and Federal levels. TLOA prescribed consideration of: 

1.	 simplifying jurisdiction in Indian country; 
2.	 improving services and programs to prevent juvenile crime on 

Indian land, to rehabilitate Indian youth in custody, and to reduce 
recidivism among Indian youth; 

3.	 adjusting the penal authority of Tribal courts and exploring the 
alternatives to incarceration; 

4.	 enhancing use of the Federal Magistrates Act in Indian country; 
5.	 identifying effective means of protecting the rights of victims and 

defendants in Tribal criminal justice systems; 
6.	 recommending changes to the Tribal jails and Federal prison 


systems; and 

7.	 examining other issues that the Commission determines would 

reduce violent crime in Indian country.

 TLOA provided the Commission with 2 years in which to complete 
this task, making the report due in 2012. However, due to Federal budget 
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limitations, the Commission could not begin its work until late summer 
2011. Congress provided the Commission a 1-year statutory extension 
when it passed the Violence Against Women Reauthorization Act of 2013, 
P.L. 113-4. 

As provided by TLOA, the Commission received limited funding 
from the U.S. Departments of Justice and the Interior to carry out its 
statutory responsibilities. To save taxpayers’ money, the Commission 
operated entirely in the field—often in federally recognized Indian 
country—and completed its business primarily by phone and email. 
The Commission had no offices. Its professional staff consists entirely of 
career Federal public officials who have been loaned to the Commission 
as provided by TLOA. The Commission recruited each of its three staff 
members; when asked to serve, all three graciously did so. 

Upon completing these field hearings and meetings, the 
Commission developed this report. The report is called a “Roadmap” 
because the Commission has a particular destination in mind—to eliminate 
the public safety gap that threatens so much of Native America. 

About the Roadmap 

TLOA has three basic purposes. First, it was intended to make 
Federal departments and agencies more accountable for serving Tribal 
lands. Second, the Act was designed to provide greater freedom for Indian 
Tribes and nations to design and run their own justice systems. This 
includes Tribal court systems generally, along with those communities that 
are subject to full or partial State criminal jurisdiction under 
P.L. 83-280. Third, the Act sought to enhance cooperation among Tribal, 
Federal, and State officials in key areas such as law enforcement training, 
interoperability, and access to criminal justice information. This Roadmap 
assesses the effectiveness of these provisions. 

Additionally, the Roadmap recommends long-term improvements 
to the structure of the justice system in Indian country. This includes the 
basic division of responsibility among Federal, State, and Tribal officials 
and institutions. Some of these recommendations require legislative action. 
Others are matters of executive branch policy. Still others will require 
action by the Federal judiciary. Finally, much of what the Commission 
has proposed will require enlightened and energetic leadership from 
the governments of the several States and, ultimately, Indian Tribes and 
nations themselves. 

A major theme of this Roadmap is that public safety in Indian 
country can improve dramatically once Native nations and Tribes have 
greater freedom to build and maintain their own criminal justice systems. 
The Commission sees breathtaking possibilities for safer, strong Native 
communities achieved through homegrown, tribally based systems 
that respect the civil rights of all U.S. citizens. The Commission rejects 
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outmoded command-and-control policies, favoring increased local control, 
accountability, and transparency. 

The Roadmap contains six chapters, addressing: (1) Jurisdiction; (2) 
Reforming Justice for Alaska Natives; (3) Strengthening Tribal Justice; (4) 
Intergovernmental Cooperation; (5) Detention and Alternatives; and (6) 
Juvenile Justice. 

Each chapter contains a full discussion of the aforementioned topics, 
providing background information, data, and on-the-ground examples 
about the current challenges facing Indian country. Below is a summary 
of each chapter. All recommendations in this Roadmap represent the 
unanimous views of all nine members of the Commission, Republicans 
and Democrats alike. 

Chapter 1 - Jurisdiction: Bringing Clarity Out of Chaos 

Under the United States’ Federal system, States and localities have 
primary responsibility for criminal justice. They define crimes, conduct 
law enforcement activity, and impose sanctions on wrongdoers. Police 
officers, criminal investigators, prosecutors, public defenders and criminal 
defense counsel, juries, and magistrates and judges are accountable to the 
communities from which victims and defendants hail. Jails and detention 
centers are often located within those same communities. 

This framework contrasts with Indian country, where U.S. law 
requires Federal or State governments’ control of the vast majority 
of criminal justice services and programs over those of local Tribal 
governments. Federal courts, jails, and detention centers are often located 
far from Tribal communities. 

Disproportionately high rates of crime have called into question the 
effectiveness of current Federal and State predominance in criminal justice 
jurisdiction in Indian country. Because the systems that dispense justice in 
their communities originate in Federal and State law, rather than in Native 
nation choice and consent, Tribal citizens tend to view them as illegitimate: 
they do not align with Tribal citizens’ perceptions of the appropriate way to 
organize and exercise coercive authority. 

The current framework is institutionally complex. Deciding which 
jurisdiction delivers criminal justice to Indian country depends on a variety 
of factors, including but not limited to: where the crime was committed, 
whether or not the perpetrator is an Indian or non-Indian, whether or not 
the victim is Indian or non-Indian, and the type of crime committed. 

The extraordinary waste of governmental resources resulting from 
the so-called Indian country “jurisdictional maze” can be shocking, as is 
the cost in human lives. 
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While problems associated with institutional illegitimacy and 
jurisdictional complexities occur across the board in Indian country, the 
Commission found them to be especially prevalent among Tribes subject 
to P.L. 83-280 or similar types of State jurisdiction. Distrust between Tribal 
communities and criminal justice authorities leads to communication 
failures, conflict, and diminished respect. 

Many Tribal governments have been active in seeking ways to make 
do with the current jurisdictional structure. However, working around 
the current jurisdictional maze will continue to deliver suboptimal justice 
because of holes in the patchwork system and these “work-arounds” still 
do not provide Tribal governments with full authority over all crime and all 
persons on their lands. 

The Commission has concluded that criminal jurisdiction in Indian 
country is an indefensible morass of complex, conflicting, and illogical 
commands, layered in over decades via congressional policies and court 
decisions and without the consent of Tribal nations. 

Ultimately, the imposition of non-Indian criminal justice institution 
in Indian country extracts a terrible price: limited law enforcement; 
delayed prosecutions, too few prosecutions, and other prosecution 
inefficiencies; trials in distant courthouses; justice system and players 
unfamiliar with or hostile to Indians and Tribes; and the exploitation 
of system failures by criminals, more criminal activity, and further 
endangerment of everyone living in and near Tribal communities. When 
Congress and the Administration ask why the crime rate is so high in 
Indian country, they need look no further than the archaic system in place, 
in which Federal and State authority displaces Tribal authority and often 
makes Tribal law enforcement meaningless. 

The Commission strongly believes, as the result of listening to Tribal 
communities, that for public safety to be achieved effectively in Indian 
country, Tribal justice systems must be allowed to flourish, Tribal authority 
should be restored to Tribal governments when they request it, and the 
Federal government, in particular, needs to take a back seat in Indian 
country, enforcing only those crimes that it would otherwise enforce on or 
off reservation. 

Accordingly, the Commission recommends: 

1.1: Congress should clarify that any Tribe that so chooses can opt 
out immediately, fully or partially, of Federal Indian country criminal 
jurisdiction and/or congressionally authorized State jurisdiction, 
except for Federal laws of general application. Upon a Tribe’s exercise 
of opting out, Congress would immediately recognize the Tribe’s 
inherent criminal jurisdiction over all persons within the exterior 
boundaries of the Tribe’s lands as defined in the Federal Indian 
Country Act.2  This recognition, however, would be based on the 
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crime rate is so high in Indian country, they need look no 
further than the archaic system in place, in which Federal 
and State authority displaces Tribal authority and often 
makes Tribal law enforcement meaningless.” 
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understanding that the Tribal government must also immediately 
afford all individuals charged with a crime with civil rights 
protections equivalent to those guaranteed by the U.S. Constitution, 
subject to full Federal judicial appellate review as described below, 
following exhaustion of Tribal remedies, in addition to the continued 
availability of Federal habeas corpus remedies. 

1.2: To implement Tribes’ opt-out authority, Congress should establish 
a new Federal circuit court, the United States Court of Indian Appeals. 
This would be a full Federal appellate court as authorized by Article 
III of the U.S. Constitution, on par with any of the existing circuits, 
to hear all appeals relating to alleged violations of the 4th, 5th, 
6th, and 8th Amendments of the U.S. Constitution by Tribal courts; 
to interpret Federal law related to criminal cases arising in Indian 
country throughout the United States; to hear and resolve Federal 
questions involving the jurisdiction of Tribal courts; and to address 
Federal habeas corpus petitions. Specialized circuit courts, such as 
the U.S. Court of Appeals for the Federal Circuit, which hears matters 
involving intellectual property rights protection, have proven to be 
cost effective and provide a successful precedent for the approach 
that the Commission recommends. A U.S. Court of Indian Appeals is 
needed because it would establish a more consistent, uniform, and 
predictable body of case law dealing with civil rights issues and 
matters of Federal law interpretation arising in Indian country. 
Before appealing to this new circuit court, all defendants would first 
be required to exhaust remedies in Tribal courts pursuant to the 
current Federal Speedy Trial Act, 18 U.S.C. § 3161, which would be 
amended to apply to Tribal court proceedings so as to ensure that 
defendants’ Federal constitutional rights are fully protected. Appeals 
from the U.S. Court of Indian Appeals would lie with the United States 
Supreme Court according to the current discretionary review process. 

1.3: The Commission stresses that an Indian nation’s sovereign choice 
to opt out of current jurisdictional arrangements should and must 
not preclude a later choice to return to partial or full Federal or 
State criminal jurisdiction. The legislation implementing the opt-out 
provisions must, therefore, contain a reciprocal right to opt back in if 
a Tribe so chooses. 

1.4: Finally, as an element of Federal Indian country jurisdiction, 
the opt-out would necessarily include opting out from the sentencing 
restrictions of the Indian Civil Rights Act (IRCA). Critically, the rights 
protections in the recommendation more appropriately circumscribe 
Tribal sentencing authority. Like Federal and State governments do, 
Tribal governments can devise sentences appropriate to the crimes 
they define. In this process of Tribal code development, Tribes may 
find guidance in the well-developed sentencing schemes at the State 
and Federal levels. 

Executive Summary xi 



 
 

 

 

 

 

 

Chapter 2—Reforming Justice for Alaska Natives:  
The Time is Now 

Congress exempted Alaska from legislation aimed at reducing crime 
in Indian country, such as the Tribal Law and Order Act of 2010 and the 
Violence Against Women Act 2013 reauthorization (VAWA Amendments). 
Yet, the problems in Alaska are so severe and the number of Alaska Native 
communities affected so large, that continuing to exempt the State from 
national policy change is wrong. It sets Alaska apart from the progress that 
has become possible in the rest of Indian country. The public safety issues 
in Alaska—and the law and policy at the root of those problems—beg to 
be addressed. These are no longer just Alaska’s issues; they are national 
issues. 

The strongly centralized law enforcement and justice systems of the 
State of Alaska are of critical concern. Devolving authority to Alaska Native 
communities is essential for addressing local crime. Their governments are 
best positioned to effectively arrest, prosecute, and punish, and they should 
have the authority to do so—or to work out voluntary agreements with the 
State and local governments on mutually beneficial terms. 

Forty percent of the federally recognized tribes in the United States 
are in Alaska, and Alaska Natives represent one-fifth of the total State 
population. Yet these simple statements cannot capture the vastness or 
the Nativeness of Alaska. The State covers 586,412 square miles, an area 
greater than Texas, California, and Montana combined. Many of the 229 
recognized tribes in Alaska are villages located off the road system, often 
resembling villages in developing countries. Frequently, Native villages 
are accessible only by plane, or during the winter when rivers are frozen, 
by snow-machine. Food, gasoline, and other necessities are expensive and 
often in short supply. Subsistence hunting, fishing, and gathering are a part 
of everyday life. Villages are politically independent from one another, and 
have institutions that support that local autonomy—village councils and 
village Corporations.3  Unsurprisingly, these conditions pose significant 
challenges to the effective provision of public safety for Alaska Natives. 

Problems with safety in Tribal communities are severe across the 
United States—but they are systemically worst in Alaska. Most Alaska 
Native communities lack regular access to police, courts, and related 
services. Alaska Natives are disproportionately affected by crime, and these 
effects are felt most strongly in Native communities. High rates of suicide, 
alcohol abuse, crimes attributed to alcohol, and alcohol abuse-related 
mortality plague these communities. 

In Alaska’s criminal justice system, State government authority 
is privileged over all other possibilities: the State has asserted exclusive 
criminal jurisdiction over all lands once controlled by Tribes, and it 
exercises this jurisdiction through the provision of law enforcement 
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and judicial services from a set of regional centers, under the direction 
and control of the relevant State commissioners. This approach has led 
to a dramatic under-provision of criminal justice services in rural and 
Native regions of the State. It also has limited collaboration with local 
governments (Alaska Native or not), which could be the State’s most 
valuable partners in crime prevention and the restoration of public safety. 

This is emphatically not to criticize the many dedicated and 
accomplished State officials who serve Alaska Native communities day 
in and day out. They deserve the nation’s respect, and they have the 
Commission’s. 

Nonetheless, it bears repeating that the Commission’s findings 
and conclusions represent the unanimous view of nine independent 
citizens, Republicans and Democrats alike, that Alaska’s approach to 
criminal justice issues is fundamentally on the wrong track. The status 
quo in Alaska tends to marginalize—and frequently ignores—the potential 
of tribally based justice systems, as well as intertribal institutions and 
organizations to provide more cost-effective and responsive alternatives to 
prevent crime and keep all Alaskans safer. If given an opportunity to work, 
Tribal approaches can be reasonably expected to work better—and at less 
cost. 

Because of the Alaska Native Claims Settlement Act of 1971 (ANCSA) 
and Alaska v. Native Village of Venetie Tribal Government4, the Alaska 
Attorney General takes the view that there is very little Indian country in 
Alaska and thus, its law enforcement authority is exclusive throughout 
the State because Tribes do not have a land base on which to exercise any 
inherent criminal jurisdiction. 

The Commission respectfully and unanimously disagrees. 

Accordingly, the Commission recommends: 

2.1: Congress should overturn the U.S. Supreme Court’s decision in 
Alaska v. Native Village of Venetie Tribal Government, by amending 
ANCSA to provide that former reservation lands acquired in fee by 
Alaska Native villages and other lands transferred in fee to Native 
villages pursuant to ANCSA are Indian country. 

2.2: Congress and the President should amend the definitions of 
Indian country to clarify (or affirm) that Native allotments and 
Native-owned town sites in Alaska are Indian country. 

2.3: Congress should amend the Alaska Native Claims Settlement 
Act to allow a transfer of lands from Regional Corporations to 
Tribal governments; to allow transferred lands to be put into trust 
and included within the definition of Indian country in the Federal 
criminal code; to allow Alaska Native Tribes to put tribally owned 
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fee simple land similarly into trust; and to channel more resources 
directly to Alaska Native Tribal governments for the provision of 
governmental services in those communities. 

2.4: Congress should repeal Section 910 of Title IX of the Violence 
Against Women Reauthorization Act of 2013 (VAWA Amendments), 
and thereby permit Alaska Native communities and their courts to 
address domestic violence and sexual assault, committed by Tribal 
members and non-Natives, the same as now will be done in the lower 
48. 

2.5: Congress should affirm the inherent criminal jurisdiction of 
Alaska Native Tribal governments over their members within the 
external boundaries of their villages. 

Chapter 3—Strengthening Tribal Justice: Law 
Enforcement, Prosecution,  and Courts 

Parity in Law Enforcement. A foundational premise of this report is 
that Indian Tribes and nations throughout our country would benefit 
enormously if locally based and accountable law enforcement officers 
were staffed at force levels comparable to similarly situated communities 
off-reservation. From 2009-2011, the Office of Justice Services (OJS) in 
the Bureau of Indian Affairs (BIA) increased staffing levels on four Indian 
reservations to achieve such parity. This approach—through a “High 
Performance Priority Goal” (HPPG) Initiative—on average, reduced crime 
significantly on the selected reservations. 

While the HPPG Initiative demonstrates what can work in Indian 
country, the Commission hastens to note that HPPG’s results can neither 
be replicated nor sustained on very many other Tribal reservations due to 
the extremely limited Federal and State funding options currently available 
to Indian country. Despite the current budget reality, the results of the 
HPPG Initiative should not be forgotten: parity in law enforcement services 
prevents crime and reduces violent crime rates. 

In P.L. 83-280 States, the Federal government has transferred 
Federal criminal jurisdiction on Indian lands to State governments and 
approved the enforcement of a State’s criminal code by State and local law 
enforcement officers in Indian country. As a consequence of P.L. 83-280 
and similar settlement acts, Federal investment in Tribal justice systems 
has been even more limited than elsewhere in Indian country. Nor is much 
help forthcoming from State governments; they have found it difficult to 
satisfy the demands of what is essentially an unfunded Federal mandate. 
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Accordingly, the Commission recommends: 

3.1: Congress and the executive branch should direct sufficient 
funds to Indian country law enforcement to bring Indian country’s 
coverage numbers into parity with the rest of the United States. 
Funding should be made equally available to a) Tribes whose lands 
are under Federal criminal jurisdiction and those whose lands are 
under State jurisdiction through P.L. 83-280 or other congressional 
authorization; b) Tribes that contract or compact under P.L. 93-638 
and its amendments or not; and c) Tribes that do or do not opt out (in 
full or in part) from Federal or State criminal jurisdiction as provided 
in Recommendation 1.1 of this report. 

Data Deficits. When Tribes have accurate data, they can plan and assess 
their law enforcement and other justice activities. Without data and 
access to such data, community assessment, targeted action, and norming 
against standards are impossible. The Commission found that systems for 
generating crime and law enforcement data about Indian country either 
are nascent or undeveloped. 

Accordingly, the Commission recommends: 

3.2: To generate accurate crime reports for Indian country, especially 
in Tribal areas subject to P.L. 83-280, Congress should amend the 
Federal Bureau of Investigation (FBI) Criminal Justice Information 
Services reporting requirements for State and local law enforcement 
agencies’ crime data to include information about the location at 
which a crime occurred and on victims’ and offenders’ Indian status. 
Similarly, it should require the U.S. Department of Justice (DOJ) to 
provide reservation-level victimization data in its annual reports to 
Congress on Indian country crime. Congress also should ensure the 
production of data and data reports required by the Tribal Law and 
Order Act of 2010, which are vital to Tribes as they seek to increase the 
effectiveness of their law enforcement and justice systems, by allowing 
Tribal governments to sue the U.S. Departments of Justice and the 
Interior should they fail to produce and submit the required reports. 

Special Assistant U.S. Attorneys (“SAUSAs”). The Indian country SAUSA 
program makes it possible for U.S. Attorneys to appoint appropriately 
qualified prosecutors to work in the capacity of an Assistant U.S. Attorney 
for the prosecution of certain Indian country cases. The SAUSA model is 
a positive and worthwhile development in making Indian country safer. 
SAUSAs boost Tribal prosecutors’ ability to protect and serve. SAUSAs 
sometimes work with their respective U.S. Attorney’s Offices to refer cases 
arising on Indian lands so that the investigations do not fall through the 
cracks. Further, all Tribal SAUSAs are required to undergo a rigorous FBI 
background check prior to their appointment. This vetting allows SAUSAs 
to legally obtain access to Law Enforcement Sensitive information. Such 
information helps determine how Tribal prosecutors allocate resources and 
implement their public safety priorities. 

Executive Summary xv 



 

 

 

 

 

 

 

 

Despite better utilization of the SAUSA program in recent years, a 
more fundamental issue remains: Federal agencies’ stingy support of Tribal 
court proceedings. Many Federal officials still see information sharing 
with Tribal prosecutors’ offices as more or less optional. Routine refusal 
by many Federal law enforcement officials to testify as witnesses in Tribal 
court proceedings stymies the successful prosecution of Indian country 
crime. 

Accordingly, the Commission recommends: 

3.3: The Attorney General of the United States should affirm that 
federally deputized Tribal prosecutors (that is, those appointed as 
Special Assistant U.S. Attorneys or “SAUSAs” by the U.S. Department 
of Justice pursuant to existing law) should be presumptively and 
immediately entitled to all Law Enforcement Sensitive information 
needed to perform their jobs for the Tribes they serve. 

3.4: The U.S. Attorney General should clarify the ability and 
importance of Federal officials serving as witnesses in Tribal court 
proceedings and streamline the process for expediting their ability to 
testify when subpoenaed or otherwise directed by Tribal judges. 

3.5: To further strengthen Tribal justice systems, the Commission 
suggests that Federal public defenders, who are employees of the 
judicial branch of the Federal government within the respective 
judicial districts where they serve, consider developing their own 
program modeled on Special Assistant U.S. Attorneys. 

Federal Magistrate Judges. TLOA directs the Commission to consider 
enhanced use of Federal magistrate judges to improve justice systems. 
The Commission has considered the concept of cross-deputizing Tribal 
court judges to serve as “Special Federal Magistrate Judges” to help 
expedite Federal criminal investigations, arrests, and indictments of crimes 
occurring in Indian country. However, despite repeated attempts to garner 
opinions on this topic, there was no public testimony on this topic. 

While Federal magistrate judges play an important role in Indian 
country, there are obviously many instances where only an Article III 
judge can perform certain functions in Indian country that are required by 
law. Yet, not one U.S. District Court Judge is permanently based in Indian 
country, nor are there any Federal courthouses there. 

Accordingly, the Commission recommends: 

3.6: Congress and the executive branch should encourage U.S. District 
Courts that hear Indian country cases to provide more judicial 
services in and near Indian country. In particular, they should be 
expected to hold more judicial proceedings in and near Indian 
country. Toward this end, the U.S. Supreme Court and the Judicial 
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Conference of the United States should develop a policy aimed at 
increasing the Federal judicial presence and access to Federal judges 
in and near Indian country. 

3.7: Congress and the executive branch should consider 
commissioning a study of the usefulness and feasibility of creating 
Special Federal Magistrate Judges. 

Federal Funding and Federal Administrative Reform. The Roadmap sets 
forth a vision of Tribal governments having the lead role in strengthening 
Tribal justice. To achieve this goal, they must be able to communicate 
clearly and effectively with their Federal and State government partners 
about their justice capabilities and needs. 

Most Tribal governments need financial support and a more rational 
Federal administrative structure for the management of criminal justice 
programs in Indian country. The need for resources is obvious if Tribes are 
to pursue successful strategies such as the HPPG Initiative. Administrative 
changes at the Federal level should make it possible to redirect spending 
that at present is duplicative, over managed, and misallocated. Thus, 
reform may not only improve information sharing, but also generate 
savings so that less “new money” is needed for investment in ideas that 
work. 

Since the late 1980s, the U.S. Department of Justice (DOJ) has 
become a major funder of Indian country criminal justice system activities. 
DOJ’s involvement has been of great benefit to Tribes in areas such as 
program development and opening certain funding streams. 

Despite these benefits, DOJ’s grant-based funding approach creates 
uncertainties in system planning; Tribal governments legitimately ask 
why—unlike their State and local counterparts—should they rely on such 
inconsistent sources to pay for governmental functions. Grant funding also 
requires Tribal governments to compete for and “win” grant funds, which 
means other Tribes did not. Further, small Tribes and Tribes with thinly 
stretched human capital lack the capacity to write a “winning” application, 
yet these Tribes often have disproportionate criminal justice needs. Finally, 
many grants awarded to Tribes contain so much bureaucratic red tape that 
the balance of the Federal funds awarded goes unused. 

Additionally, Tribes must navigate the separate DOJ and U.S. 
Department of Interior (DOI) systems, which have substantial roles in the 
administration of Indian country justice programming. This arrangement 
creates costly duplication, confusion concerning lines of accountability, 
and wasteful outcomes. For example, the Commission learned of detention 
facilities built with DOJ funds that, once completed, could not be staffed 
because they were not included in the DOI budget for facilities operations 
and maintenance. 
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Some of these problems could be resolved if Tribal governments 
were able to access DOJ Indian country resources that allow Tribal 
governments to manage Federal funds. An alternative and preferred route 
would be to merge or combine these Federal responsibilities for Indian 
country criminal justice in a single Federal department. 

Accordingly, the Commission recommends: 

3.8: Congress should eliminate the Office of Justice Services (OJS) 
within the Department of the Interior Bureau of Indian Affairs, 
consolidate all OJS criminal justice programs and all Department of 
Justice Indian country programs and services into a single “Indian 
country component” in the U.S. Department of Justice (including an 
appropriate number FBI agents and their support resources), and 
direct the U.S. Attorney General to designate an Assistant Attorney 
General to oversee this unit. The enacting legislation should affirm 
that the new agency retains a trust responsibility for Indian country 
and requires Indian preference in all hiring decisions; amend 
P.L. 93-638 so that Tribal governments have the opportunity to 
contract or compact with the new agency; and authorize the provision 
of direct services to Tribes as necessary. Congress also should direct 
cost savings from the consolidation to the Indian country agency and 
continue to appropriate this total level of spending over time. 

3.9: Congress should end all grant-based and competitive Indian 
country criminal justice funding in DOJ and instead pool these monies 
to establish a permanent, recurring base funding system for Tribal 
law enforcement and justice services, administered by the new Tribal 
agency in DOJ. Federal base funding for Tribal justice systems should 
be made available on equal terms to all federally recognized Tribes, 
whether their lands are under Federal jurisdiction or congressionally 
authorized State jurisdiction and whether they opt out of Federal 
and/or State jurisdiction (as provided in Recommendation 1.1). In 
order to transition to base funding, the enacting legislation should: 

a.	 Direct the U.S. Department of Justice to consult with Tribes to 
develop a formula for the distribution of base funds (which, 
working from a minimum base that all federally recognized 
Tribes would receive, might additionally take account of Tribes’ 
reservation populations, acreages, and crime rates) and develop a 
method for awarding capacity-building dollars. 

b.	 Designate base fund monies as “no year” so that Tribes that 
are unable to immediately qualify for access do not lose their 
allocations. 

c.	 Authorize the U.S. Department of Justice to annually set aside 
five (5) percent of the consolidated former grant monies as a 
designated Tribal criminal justice system capacity-building fund, 
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which will assist Tribes in taking maximum advantage of base 
funds and strengthen the foundation for Tribal local control. 

3.10: Congress should enact the funding requests for Indian country 
public safety in the National Congress of American Indians (NCAI) 
“Indian Country Budget Request FY 2014,” and consolidate these 
funds into appropriate programs within the new DOJ Tribal agency. 
Among other requests, NCAI directs Congress to fully fund each 
provision of the Tribal Law and Order Act of 2010 that authorizes 
additional funding for Tribal nation law and order programs, 
both for FY 2014 and future years; to finally fund the Indian Tribal 
Justice Act of 1993, which authorized an additional $50 million per 
year for each of seven (7) years for Tribal court base funding; and 
to create a seven (7) percent Tribal set-aside from funding for all 
discretionary Office of Justice Programs (OJP) programs, which at 
a minimum should equal the amount of funding that Tribal justice 
programs received from OJP in FY 2010. In the spirit of NCAI’s 
recommendations, Congress also should fund the Legal Services 
Corporation (LSC) at a level that will allow LSC to fulfill Congress’ 
directives in the Tribal Law and Order Act of 2010 and Violence 
Against Women Act 2013 reauthorization. 

Chapter 4—Intergovernmental Cooperation: W orking 
Relationships that Transcend Jurisdictional Lines 
 

Stronger coordination among Federal, State, and Tribal law 
enforcement can make Native nations safer and close the public safety gap 
with similarly situated communities. It also is a proven way to combat off-
reservation crime. The Federal government cannot and should not force 
Tribal and State leaders to work together. Local priorities and concerns 
ought to drive cooperation, and it needs to be voluntary. But the President 
and Congress can take steps to promote and support the conditions in 
which more positive forms of collaboration can take root. 

A principal goal in intergovernmental cooperation is to find the right 
mechanisms to facilitate the entry into Tribal-State and Tribal-Federal law 
enforcement agreements and Memoranda of Understanding, including 
Special Law Enforcement Commission and local deputization and cross­
deputization agreements. 

Special Law Enforcement Commission (SLEC). With a SLEC, a Tribal police 
officer, employed by a Tribal justice agency, can exercise essentially the 
same arrest powers of a Bureau of Indian Affairs (BIA) officer assigned 
to Indian country without compensation by the Federal government. The 
SLEC enables a Tribal police office to make an arrest for a violation of the 
General Crimes Act or the Major Crimes Act in the non-P.L. 83-280 States 
or Tribal jurisdictions. While the SLEC appears to be precisely the kind of 
intergovernmental cooperation that would greatly enhance public safety in 
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Indian country, the Commission heard testimony that the BIA certification 
of the SLEC commissions is often delayed far too long. 

State and Local Agreements. The Commission believes the recognition of 
Tribal government and jurisdictional powers through agreements with 
State and local jurisdictions will develop partnerships, allow the sharing of 
knowledge and resources, and result in better chances to coordinate police 
enforcement. Greater intergovernmental cooperation often results in better 
services for Indian country, is more cost effective, culturally compatible, 
and provides better arrest and prosecution rates. 

The use of Memoranda of Understanding (MOUs) or other similar 
agreements between local law enforcement agencies and Tribal public 
safety permit, or “deputize,” the Tribal officers to enforce State criminal 
law. In most cases, this mechanism has served to ease the burden on 
non-Indian police forces. It also allows a full arrest of a suspect, which is 
necessary to secure a crime scene, protect evidence and witnesses, and 
ensure an appropriate arraignment and prosecution. However, liability 
concerns can hinder adoption of such agreements. 

Accordingly, the Commission recommends: 

4.1: Federal policy should provide incentives for States and Tribes 
to increase participation in deputization agreements and other 
recognition agreements between State and Tribal law enforcement 
agencies. 

Without limitation, Congress should: 

a) Support the development of a model Tribal-State law enforcement 
agreement program that addresses the concerns of States and Tribes 
equally, to help State legislatures and Governors to formulate uniform 
laws to enable such MOUs and agreements, in both P.L. 83-280 and 
non-P.L. 83-280 States; 

b) Support the training costs and requirements for Tribes seeking to 
certify under State agencies to qualify for peace office status in a State 
in a deputization agreement; 

c) Create a federally subsidized insurance pool or similar affordable 
arrangement for tort liability for Tribes seeking to enter into a 
deputization agreement for the enforcement of State law by Tribal 
police; 

d) For Tribal officers using a SLEC, amend the Federal Tort Claims 
Act5 to include unequivocal coverage (subject to all other legally 
established guidelines concerning allowable claims under the Act), not 
subject to the discretion of a U.S. Attorney or other Federal official; 
and 
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e) Improve the SLEC process by shifting its management to the 
U.S. Department of Justice and directing DOJ to streamline the 
commissioning process (while retaining the requirements necessary 
to ensure that only qualified officers are provided with SLECs). (Also 
see Recommendation 4.8.) 

Tribal Notification of Arrest, Court Proceedings, and Reentry. On the Federal 
side, United States Attorney’s Offices sometimes do not communicate 
effectively, or at all, with Tribal jurisdictions when declining cases for 
Federal prosecution. Without notification, local Tribal courts often do not 
take up the case in Tribal court by exercising their concurrent jurisdiction. 

Tribal government notification at the time of a Tribal citizen’s 
arrest—and appropriate Tribal government involvement from that point 
forward (during trial, detention, and reentry)—can reasonably be expected 
to improve outcomes for the offender and for the offender’s family and 
Tribe, as well as improve law enforcement outcomes overall. 

4.2: Federal or State authorities should notify the relevant Tribal 
government when they arrest Tribal citizens who reside in Indian 
country. 

4.3: When any Tribal citizen resident in Indian country is involved 
as a criminal defendant in a State or Federal proceeding, the Tribal 
government should be notified at all steps of the process and be 
invited to have representatives present at any hearing. Tribes should 
similarly keep the Federal or State authorities informed of the 
appropriate point of contact within the Tribe. These mutual reporting 
requirements will help ensure the effective exercise of concurrent 
jurisdiction, when applicable, and the provision of wrap-around and 
other governmental services to assist the offender, his or her family, as 
well as the victims of crime. 

4.4: All three sovereigns—Federal, State, and Tribal—should enter 
into voluntary agreements to provide written notice regarding any 
Tribal citizens who are reentering Tribal lands from jail or prison. 
This requirement should apply regardless if that citizen formerly 
resided on the reservation. This policy will allow the Tribe to 
determine if it has services of use to the offender, and to alert victims 
about the offender’s current status and location. 

Intergovernmental Data Collection and Sharing. Good criminal justice 
information—and, as necessary, sharing of information—are key to the 
effective operation of a criminal justice program. Indian country is seen as 
a data gap. Some Tribes are working with State and Federal law officials 
on innovative ways to collect and distribute data. However, more can and 
should be done to encourage data sharing, particularly at the State and 
local level. 
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Accordingly, the Commission recommends: 

4.5: Congress should provide specific Edward J. Byrne Memorial 
Justice Assistance Grants (Byrne grants) or COPS grants for data-
sharing ventures to local and State governments, conditioned on 
the State or local government entering into agreements to provide 
criminal offenders’ history records with federally recognized Indian 
Tribes with operating law enforcement agencies that request to share 
data about offenders’ criminal records; any local, State, or Tribal 
entity that fails to comply will be ineligible for COPS and Byrne 
grants. 

Chapter 5—Detention and Alternatives: Coming Full 
Circle, from Crow Dog  to TLOA and VAWA 

In August 1881, Crow Dog, a Brule Lakota man, shot and killed 
Spotted Tail, a fellow member of his Tribe. The matter was settled 
according to long-standing Lakota custom and tradition, which required 
Crow Dog to make restitution by giving Spotted Tail’s family $600, eight 
horses, and a blanket. After a public outcry that the sentence was not 
harsher, Federal officials charged Crow Dog with murder in a Dakota 
Territory court. He was found guilty and sentenced to death. The U.S. 
Supreme Court ultimately affirmed Tribal jurisdiction in this case, noting 
that the territorial court had inappropriately measured Lakota standards 
for punishment “by the maxims of the white man’s morality.”6  Members of 
Congress, outraged by the Supreme Court’s ruling, overturned the decision 
by enacting the Major Crimes Act of 1885, which for the first time extended 
Federal criminal jurisdiction to a list of felonies committed on reservations 
by Indians against both Indians and non-Indians. 

In the 130 years since, detention and imprisonment have risen 
in prominence as responses to crime in Indian country, and Tribal 
governments have struggled to reassert their views about the value of 
reparation, restoration, and rehabilitation. 

In recent years, the TLOA and VAWA Amendments have allowed 
Tribal governments to regain significant authority over criminal 
sentencing. But more could be done. By investing in alternatives to 
incarceration, the Commission also is hopeful that significant cost savings 
in Federal and State resources can be realized. 

Deficiencies in Detention. Indians who offend in Indian country and are 
sentenced to serve time may be held in Tribal, Federal, or State facilities. 
While there are hardships associated with any incarceration, American 
Indians and Alaska Natives serving time in State and Federal detention 
systems experience a particular set of problems. One is systemic 
disproportionality in sentencing. The other is distance from their homes. 
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Further, such detention systems fail to provide culturally relevant support 
to offenders and community reentry becomes more difficult and may be ill 
coordinated. 

Indians offenders also could be placed in an Indian country 
detention facility. There is an increasing number of exemplary facilities 
that serve as anchors along a continuum of care from corrections to 
community reentry and that are able to connect detainees with core 
rehabilitation services. For many Tribes, financial assistance from the 
Federal government for facility planning, renovation, expansion, staffing, 
and operations has been important in these efforts. 

On the other hand, eight Tribal detention facilities permanently 
closed between 2004 and 2012. In most cases, deficiencies in funding, 
staff, and appropriate space proved their undoing. Indeed, the Commission 
visited detention facilities with deplorable living conditions. Funding for 
new jails and funding for operations remains a challenge. And while the 
number of violent offenders in Indian country detention facilities has fallen 
slightly in recent years, new sentencing authorities provided by TLOA and 
the VAWA Amendments may result in an increased the number of violent 
offenders in Indian country detention facilities. 

Opportunities in Alternatives. “Alternatives to incarceration” or “alternatives 
to detention” are programs in which a judge may send criminal offenders 
elsewhere instead of sentencing them to jail. By addressing the core 
problems that lead offenders to crime (which may include substance abuse, 
mental health problems, and limited job market skills) and by helping 
them develop new behaviors that support the choice to not commit crimes, 
alternative sentencing aims to create pathways away from recidivism. Jail 
may still be part of an offender’s experience with an alternative sentence, 
but it would be used more sparingly and as a shorter-term measure, 
functioning as a component in a more comprehensive program involving 
intensive supervision, coordinated service provision, and high expectations 
for offender accountability. 

A considerable amount of data demonstrates the effectiveness 
of some alternatives to detention across a wide range of court settings 
and offense categories. Effectiveness can translate to cost savings. 
Governments save money by diverting offenders away from jail and into 
alternative programs. 

Accordingly, the Commission recommends: 

5.1: Congress should set aside a commensurate portion of the 
resources (funding, technical assistance, training, etc.) it is investing 
in reentry, second-chance, and alternatives to incarceration 
monies for Indian country, and in the same way it does for State 
governments, to help ensure that Tribal government funding for 
these purposes is ongoing. In line with the Commission’s overarching 
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recommendation on funding for Tribal justice, these resources 
should be managed by the recommended Indian country unit in the 
U.S. Department of Justice and administered using a base funding 
model. Tribes are specifically encouraged to develop and enhance 
drug courts, wellness courts, residential treatment programs, 
combined substance abuse treatment-mental health care programs, 
electronic monitoring programs, veterans’ courts, clean and sober 
housing facilities, halfway houses, and other diversion and reentry 
options, and to develop data that further inform the prioritization of 
alternatives to detention. 

To increase intergovernmental collaboration, as suggested 
elsewhere in this report, Tribal, State, and Federal governments should 
collaborate to ensure that Tribal governments are knowledgeable about 
which of its citizens are in the custody of non-Tribal governments. This 
would afford each offender’s Tribal government the option to be engaged 
in decision making regarding corrections placement and supervision and 
allow the nation to be informed about, and prepared for, the offender’s 
eventual reentry to the Tribal community. 

Accordingly, the Commission recommends: 

5.2: Congress should amend the Major Crimes Act, General Crimes 
Act, and P.L. 83-280 to require both Federal and State courts 
exercising transferred Federal jurisdiction 1) to inform the relevant 
Tribal government when a Tribal citizen is convicted for a crime in 
Indian country, 2) to collaborate, if the Tribal government so chooses, 
in choices involving corrections placement or community supervision, 
and 3) to inform the Tribal government when that offender is slated 
for return to the community. 

Tribes must receive a fair share of funds available at the Federal 
level for corrections systems creation and operation. While some 
corrections funds are specifically designated for Tribes, most are allocated 
in a manner that privileges State and local governments above Tribal 
governments. Savings realized through the creation and increased use of 
alternatives to detention should not be lost to Tribal governments, which is 
the case today. Instead, funding should “follow the offender,” so that if an 
offender’s time served is reduced, money that would have been spent on 
detention is then available for service provision. 

Accordingly, the Commission recommends: 

5.3: Recognizing that several Federal programs support the 
construction, operation, and maintenance of jails, prisons, and other 
corrections programs that serve offenders convicted under Tribal 
law, appropriate portions of these funds should be set aside for Tribal 
governments and administered by a single component of the U.S. 
Department of Justice. This includes any funds specifically intended 
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for Tribal jails and other Tribal corrections programs (e.g., those 
available through the Bureau of Indian Affairs) and a commensurate 
Tribal share of all other corrections funding provided by the Federal 
government (e.g., Bureau of Prisons funding and Edward J. Byrne 
Memorial Justice Assistance Grants/JAG program funding). To the 
extent that alternatives to detention eventually reduce necessary 
prison and jail time for Tribal-citizen offenders, savings should be 
reinvested in Indian country corrections programs and not be used as 
a justification for decreased funding. 

5.4: Given that even with a renewed focus on alternatives to 
incarceration, Tribes will continue to have a need for detention space: 

a) Congress and the U.S. Department of Justice should provide 
incentives for the development of high-quality regional Indian 
country detention facilities, capable of housing offenders in need of 
higher security and providing programming beyond “warehousing,” 
by prioritizing these facilities in their funding authorization and 
investment decisions; and, 

b) Congress should convert the Bureau of Prisons pilot program 
created by the Tribal Law and Order Act into a permanent 
programmatic option that Tribes can use to house prisoners. 

Chapter 6—Juvenile Justice: Failing the Next 
Generation 

Indian country juvenile justice exposes the worst consequences 
of our broken Indian country justice system. Native youth are among the 
most vulnerable group of children in the United States. In comparison to 
the general population, poverty, substance abuse, suicide, and exposure to 
violence and loss disproportionately plague Native youth. Not surprisingly, 
and detailed in the Roadmap, these conditions negatively influence how 
Native children enter adulthood. 

The same complexities and inadequacies of the Indian country adult 
criminal justice impair juvenile justice as well. The Federal court system 
has no juvenile division—no specialized juvenile court judges, no juvenile 
probation system. The U.S. Bureau of Prisons has no juvenile detention, 
diversion, or rehabilitation facilities. For Indian country youth who become 
part of State juvenile justice systems, there is generally no requirement 
that a child’s Tribe be contacted if an Indian child is involved. Thus, the 
unique circumstances of Native youth are often overlooked and their 
outcomes are difficult to track. Juveniles effectively “go missing” from the 
Tribe. 
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Although data about Indian country juveniles in Federal and State 
systems are limited, the available data reveal alarming trends regarding 
processing, sentencing, and incarceration of Native youth. Native youth 
are overrepresented in both Federal and State juvenile justice systems and 
receive harsher sentences. 

Jurisdiction Reforms for Native Youth. Just as Tribal self-determination and 
local control are the right goals for adult criminal matters, they are the 
right goals for juvenile matters. 

Accordingly, the Commission recommends: 

6.1: Congress should empower Tribes to opt out of Federal Indian 
country juvenile jurisdiction entirely and/or congressionally 
authorized State juvenile jurisdiction, except for Federal laws of 
general application. 

Analogous to the mechanism set forth in Chapter 1 (Jurisdiction: 
Bringing Clarity Out of Chaos), for any Tribe that exercises this option, 
Congress would recognize the Tribe’s inherent jurisdiction over those 
juvenile matters, subject to the understanding that the Tribe would afford 
all constitutionally guaranteed rights to the juveniles brought before the 
Tribal system, and the juveniles would be entitled to Federal civil rights 
review of any judgments entered against them in a newly created United 
States Court of Indian Appeals. As in adult criminal court, the Tribe opting 
for this exclusive jurisdiction could offer alternative forms of justice, 
such as a juvenile wellness court, a teen court, or a more traditional 
peacemaking process, as long as the juvenile properly waived his or her 
rights. 

If Tribes choose not to opt out entirely from the Federal criminal 
justice system for offenses allegedly committed by their juvenile citizens, 
Tribal governments should still be provided with a second option: 

6.2: Congress should provide Tribes with the right to consent to any 
U.S. Attorney’s decision before Federal criminal charges against any 
juvenile can be filed. 

The U.S. Criminal Code already provides for such Tribal 
governmental consent in adult cases where Federal prosecutors are 
considering seeking the death penalty. The same reasoning ought to apply 
to U.S. Attorneys’ decisions to file Federal charges against Native juveniles 
for Indian country offenses. 

Strengthening Tribal Justice for Native Youth. Similarly, in the interests of 
achieving parity between Tribal and non-Indian justice systems, resources 
for Indian country juvenile justice must be more effectively deployed. 
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Accordingly, the Commission recommends: 

6.3: Because resources should follow jurisdiction, and the rationale 
for Tribal control is especially compelling with respect to Tribal youth, 
resources currently absorbed by the Federal and State systems should 
flow to Tribes willing to assume exclusive jurisdiction over juvenile 
justice. 

6.4: Because Tribal youth have often been victimized themselves, 
and investments in community-oriented policing, prevention, and 
treatment produce savings in costs of detention and reduced juvenile 
and adult criminal behavior, Federal resources for Tribal juvenile 
justice should be reorganized in the same way this Commission 
has recommended for the adult criminal justice system. That is, 
they should be consolidated in a single Federal agency within the 
U.S. Department of Justice, allocated to Tribes in block funding 
rather than unpredictable and burdensome grant programs, and 
provided at a level of parity with non-Indian systems. Tribes should 
be able to redirect funds currently devoted to detaining juveniles to 
more demonstrably beneficial programs, such as trauma-informed 
treatment and greater coordination between Tribal child welfare and 
juvenile justice agencies. 

6.5: Because Tribal communities deserve to know where their 
children are and what is happening to them in State and Federal 
justice systems, and because it is impossible to hold justice systems 
accountable without data, both Federal and State juvenile justice 
systems must be required to maintain proper records of Tribal youth 
whose actions within Indian country brought them into contact with 
those systems. All system records at every stage of proceedings in State 
and Federal systems should include a consistently designated field 
indicating Tribal membership and location of the underlying conduct 
within Indian country and should allow for tracking of individual 
children. If State and Federal systems are uncertain whether a 
juvenile arrested in Indian country is in fact a Tribal member, they 
should be required to make inquiries, just as they are for dependency 
cases covered by the Indian Child Welfare Act. 

6.6: Because American Indian/Alaska Native children have an 
exceptional degree of unmet need and the Federal government has 
a unique responsibility to these children, a single Federal agency 
should be created to coordinate the data collection, examine the 
specific needs, and make recommendations for American Indian/ 
Alaska Native youth. This should be the same agency within the U.S. 
Department of Justice referenced in Recommendation 6.4. A very 
similar recommendation can be found in the 2013 Final Report of 
the Attorney General’s National Task Force on Children Exposed to 
Violence. 
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“... data show that Federal and State juvenile justice 
systems take Indian children, who are the least well, and 
make them the most incarcerated. Furthermore, conditions 
of detention often contribute to the very trauma that Native 
children experience. Detention is often the wrong alternative 
for Indian country youth and should be the last resort.” 
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Detention and Alternatives for Native Youth. Alternatives to detention are 
even more imperative for Tribal youth than for adult offenders. Experts in 
juvenile justice believe detention should be a rare and last resort for all 
troubled youth, limited to those who pose a safety risk or cannot receive 
effective treatment in the community. More specifically, data show that 
Federal and State juvenile justice systems take Indian children, who 
are the least well, and make them the most incarcerated. Furthermore, 
conditions of detention often contribute to the very trauma that Native 
children experience. Detention is often the wrong alternative for Indian 
country youth and should be the last resort. 

Accordingly, the Commission recommends: 

6.7: Whether they are in Federal, State, or Tribal juvenile justice 
systems, children brought before juvenile authorities for behavior that 
took place in Tribal communities should be provided with trauma-
informed screening and care, which may entail close collaboration 
among juvenile justice agencies, Tribal child welfare, and behavioral 
health agencies. A legal preference should be established in State and 
Federal juvenile justice systems for community-based treatment of 
Indian country juveniles rather than detention in distant locations, 
beginning with the youth’s first encounters with juvenile justice. 
Tribes should be able to redirect Federal funding for construction and 
operation of juvenile detention facilities to the types of assessment, 
treatment, and other services that attend to juvenile trauma. 

6.8: Where violent juveniles require treatment in some form of secure 
detention, whether it be through BOP-contracted State facilities, State 
facilities in P.L. 83-280 or similar jurisdictions, or BIA facilities, that 
treatment should be provided within a reasonable distance from the 
juvenile’s home and informed by the latest and best trauma research 
as applied to Indian country. 

Intergovernmental Cooperation for Native Youth. Where juveniles are 
involved, intergovernmental cooperation can enable Tribes to ensure that 
their often-traumatized youth receive proper assessment and treatment 
that is attentive to the resources and healing potential of Tribal cultures. 
Yet, Federal law, as prescribed by the Federal Delinquency Act, limits the 
ability to consider Tribal law and the unique needs and circumstances of a 
juvenile offender, particularly if that offender may be tried as an adult. 

Accordingly, the Commission recommends: 

6.9: The Federal Delinquency Act, 18 U.S.C. § 5032, which currently 
fosters Federal consultation and coordination only with States and 
U.S. territories, should be amended to add “or tribe” after the word 
“state” in subsections (1) and (2). 

Executive Summary xxix 



 

 

 

 
 

 

6.10: The Federal Delinquency Act, 18 U.S.C. § 5032, should be 
amended so that the Tribal election to allow or disallow transfer of 
juveniles for prosecution as adults applies to all juveniles subject to 
discretionary transfer, regardless of age or offense. 

6.11: Federal courts hearing Indian country juvenile matters should 
be statutorily directed to establish pretrial diversion programs for 
such cases that allow sentencing in Tribal courts. 

Finally, there are two key mechanisms of enhanced Tribal-State 
cooperation: notice to Tribes when their children enter State juvenile 
justice systems and opportunities for Tribes to participate more fully in 
determining the disposition of juvenile cases. 

Accordingly, the Commission recommends: 

6.12: The Indian Child Welfare Act7 should be amended to provide 
that when a State court initiates any delinquency proceeding 
involving an Indian child for acts that took place on the reservation, 
all of the notice, intervention, and transfer provisions of ICWA will 
apply. For all other Indian children involved in State delinquency 
proceedings, ICWA should be amended to require notice to the Tribe 
and a right to intervene. 

Conclusion  

These recommendations are the result of Commission field hearings 
and site visits to all 12 of the Bureau of Indian Affairs’ regions across the 
United States, along with hundreds of letters, emails, and other input from 
every corner of our country. They are intended to make Native America 
safer and more just for all U.S. citizens and to save taxpayers’ money by 
replacing outdated top-down policies and bureaucracies with locally based 
approaches that are more directly accountable to the people who depend 
on them most and can make them work. 

Many of these recommendations will require Federal legislation. 
Others are matters of internal executive branch policy. Still others will 
require action by the Federal judiciary. And much of what the Commission 
has proposed will demand enlightened and energetic leadership from the 
affected State governments. This includes the development of model and 
uniform State codes and best practices. Ultimately, Indian Tribes, nations, 
pueblos, villages, and rancherias must choose if and when to implement 
these reforms. 

This is a defining moment for our nation and for this generation. 
How we choose to deal with the current public safety crisis in Native 
America—a crisis largely of the Federal government’s own making over 
more than a century of failed laws and policies—can set our generation 
apart from the legacy that remains one of great unfinished challenges of 
the Civil Rights Movement. 
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 Public safety in Indian country can and will improve dramatically 
once Native American nations and Alaska Native Tribes have greater 
freedom to build and maintain their own criminal justice systems. We see 
breathtaking possibilities for safer, strong Native communities achieved 
through home-grown, tribally based systems, respective of the civil 
rights of all U.S. citizens, systems that reject outmoded command-and­
control policies in favor of increased local control, accountability, and 
transparency. Lives are at stake, and there is no time to waste. 

Endnotes
 
1 Also known as the Snyder Act, the Indian Citizenship Act, 43 Stat. 253, conferred U.S. 

citizenship on “all non-citizen Indians born within the territorial limits of the United States,” 

thereby enabling Native Americans to vote in Federal elections.
 
2 18 U.S.C § 1151.
 
3 Alaska Native Corporations are discussed in Chapter 2, notably at endnote 9.
 
4 522 U.S. 520 (1998).
 
5 28 U.S.C. § 1346(b)
 
6 Ex parte Crow Dog, 109 U.S. 556, 571 (1883).
 
7 25 U.S.C. § 1901 et seq.
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 Under the United States’ Federal system, States and localities, 
such as counties and cities, have primary responsibility for criminal 
justice. They define crimes, conduct law enforcement activity, and 
impose sanctions on wrongdoers. Police officers, criminal investigators, 
prosecutors, public defenders and criminal defense counsel, juries, and 
magistrates and judges are accountable to the communities from which 
victims and defendants hail. Jails and detention centers often are located 
within those same communities. It’s the American Way: local communities 
address local criminal justice problems with locally controlled and 
accountable institutions. In contrast, the Federal government’s role is 
limited to enforcing laws of general application,1  and even then, Federal 
agencies often work in partnership with State and local authorities.

 This familiar framework stands in stark contrast to the 
arrangements in federally recognized Indian country, where U.S. law 
requires Federal and State superintendence of the vast majority of criminal 
justice services and programs over local Tribal governments. In recent 
decades, as the Tribal sovereignty and self-determination movement 
endorsed by every U.S. president since Richard Nixon has taken hold, 
Tribal governments have sought greater management of their own assets 
and affairs, including recovering primary responsibility over criminal 
justice within their local Tribal communities. 

Chapter One

Jurisdiction:  
Bringing Clarity Out of 
Chaos
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Act or Case Reference Year Description
Trade and 

Intercourse Act 1 Stat. 137 § 137 1790
Asserts that a State can punish crimes committed by
non-Indians against Indians under the laws of the State.

General Crimes Act 18 U.S.C. § 1817 1817
General Federal laws for the punishment of non-Indian
crimes are upheld on Tribal lands; Indian offenses
remain under Tribal jurisdiction.

Assimilative Crimes
Act 18 U.S.C. § 13 1825

Extends coverage through Federal enforcement of
certain state criminal laws in certain Federal enclaves.

Worcester v. Georgia 31 U.S. (6 Pet.) 515 1832 State laws have no rule of force in Indian country

United States v.
McBratney 104 U.S. 621 1881

Provides for exclusive State criminal jurisdiction over 
crimes between non-Indians for offenses committed in
Indian country; rule later extended for “victimless” 
crimes.

Ex parte Crow Dog 109 U.S. 556 1883
Reaffirms Tribal self-governance and the absence of
State jurisdictional authority in Indian country, as well
as Federal jurisdiction in cases of intra-tribal crimes.

Major Crimes Act 18 U.S.C. § 1153 1885
Extends Federal jurisdiction to include authority over
Indians who commit 7 (later amended to 16) felonies.

United States v. 
Kagama 118 U.S. 375 1886 Upholds the Major Crimes Act based on Congress’

plenary power over Indian affairs.

General Allotment
Act (Dawes Act) 25 U.S.C. § 331 1887

Created individual Indian land parcels, held in trust by
the Federal government for individual Indians and
Indian households, out of reservation lands, eventually
leading to so-called “checker-boarded” jurisdiction as
some parcels moved from trust to fee status.

Indian Country Act 18 U.S.C. § 1151 1948 Defines the scope of Federal criminal jurisdiction over
Indian lands.

Public Law 83-280
18 U.S.C. § 1162; 
25 U.S.C. § 1360 1953

Transfers Federal jurisdiction over Indian lands to 5
mandatory States (Alaska added upon statehood),
excepting 3 Tribes, without Tribes’ consent; optional for
other States, also without Tribes’ consent.

Public Law 83-280,
amended

18 U.S.C. § 1162; 
25 U.S.C. § 1360 1968

Allows States to request retrocession of Indian country
jurisdiction (a return of jurisdiction to the Federal
government).

Indian Civil Rights Act
(ICRA) 25 U.S.C. § 1301 1968

Details rights Tribes must provide defendants in their
courts while restricting Tribal courts to misdemeanor
sentencing only.

Indian Self-
Determination and

Education Assistance
Act

25 U.S.C. § 450 1975
Allows for the reassertion of control over Tribal services
through self-governance contracts and other
mechanisms.

Oliphant v.
Susquamish Indian

Tribe
435 U.S. 191 1978

Holds that Tribal courts lack any criminal jurisdiction
over non-Indians for offenses committed on Indian
lands.

United States v. 
Wheeler

495 U.S. 313 1978 Double jeopardy does not apply in cases subject to
concurrent Federal and Tribal criminal jurisdiction.

Duro v. Reina 495 U.S. 676 1990
Prevents Tribal courts from exercising criminal
jurisdiction over Indians who are not members of that
tribe.

ICRA, amended 25 U.S.C. § 1301 1991 So-called “Duro fix” reaffirms Tribal criminal jurisdiction
over all Indians, not just member Indians.

Tribal governments’
consent for federal
capital punishment

18 U.S.C. § 3598 1994

Requires that no Indian may be subject to a capital
sentence unless the governing body of the Tribe has
first consented to the imposition of the death penalty
for crimes committed on the tribe’s lands.

United States v. Lara 541 U.S. 193 2004
Affirms that separate Federal and Tribal prosecutions
do not violate double jeopardy when a tribe prosecutes
a non-member Indian.

Tribal Law and Order
Act 25 U.S.C. § 2801 2010

Enhances Federal collaboration with Tribal law 
enforcement agencies, expands Tribal courts’
sentencing authority to felony jurisdiction by amending
ICRA to permit incarceration for up to three years per
offense, while allowing multiple offenses to be “stacked”

Violence Against
Women

Reauthorization Act
127 Stat. 54 2013

Restores Tribal criminal jurisdiction over non-Indians in
Indian country for certain crimes involving domestic
and dating violence and related protection orders.

Table 1.1 Major Statutes and Cases Affecting Indian Country Criminal Jurisdiction



 Disproportionately high rates of domestic violence, substance abuse, 
and related violent crime within many Native nations have called into 
question whether the current Federal and State predominance in criminal 
justice jurisdiction offers Tribal nations a realistic solution to continued 
social distress marked by high rates of violence and crime. Federal and 
State agencies can be invaluable in creating effective partnerships with 
Tribal governments, but there is no substitute for the effectiveness of 
locally controlled Tribal governmental institutions that are transparent 
and accountable. U.S. citizens rightly cherish the value of local control: 
that government closest to the people is best equipped to serve them. The 
comparative lack of localism in Indian country with respect to criminal 
justice directly contravenes this most basic premise of our American 
democracy.2

 The Tribal Law and Order Act of 2010 (TLOA) instructs the Indian 
Law and Order Commission (Commission) to study jurisdiction over 
crimes committed in Indian country, including the impact of jurisdictional 
arrangements on the investigation and prosecution of Indian country 
crimes and on residents of Indian land. Additionally, TLOA calls for 
studying the Indian Civil Rights Act of 1968 and its impact on the authority 
of Indian Tribes, the rights of defendants subject to Tribal government 
authority, and the fairness and effectiveness of Tribal criminal systems. 
Finally, TLOA directs the Commission to issue recommendations that 
would simplify jurisdiction in Indian country. 

 The Commission’s primary response is to request that the President 
and Congress act immediately to undo the prescriptive commands of 
Federal criminal law and procedure in Indian country and, with the 
assurance that the Federal civil rights of all U.S. citizens will be protected, 
recognize Tribal governments’ inherent authority to provide justice in 
Indian country.

Findings and Conclusions: Indian Country Jurisdiction 
Over Crimes Committed in Indian Country

 For more than 200 years, the Federal government has undertaken to 
impose Federal laws, procedures, and values concerning criminal justice 
on American Indian nations (Table 1.1). An oft-used justification for these 
jurisdictional modifications is that the overlay of Federal and State law 
will make Indian country safer. But, in practice, the opposite has occurred. 
Indian people today continue to experience disproportionate rates of 
violent crime in their own communities. An exceedingly complicated 
web of jurisdictional rules, asserted by Federal and State governmental 
departments and agencies whose policy priorities usually pre-date the 
modern era of Tribal sovereignty and self-determination, contributes to 
what has become an institutionalized public safety crisis. The symptoms of 
this systemic dysfunction are painfully apparent across Indian country.
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Institutional illegitimacy. Because the systems that dispense justice 
originate in Federal and State law rather than in Native nation choice and 
consent, Tribal citizens tend to view them as illegitimate; these systems 
do not align with Tribal citizens’ perceptions of the appropriate way to 
organize and exercise authority. The Commission heard this observation 
at virtually every one of its field hearings from the Eastern United States 
to Alaska.  Generally, members do not willingly comply with decisions that 
have not won their consent. 

 Because Tribal nations and local groups are not participants in the 
decision making, the resulting Federal and State decisions, laws, rules, 
and regulations about criminal justice often are considered as lacking 
legitimacy. As widely reported in testimony to the Commission, nontribally 
administered criminal justice programs are less likely to garner Tribal 
citizen confidence and trust, resulting in diminished crime-fighting 
capacities. The consequences are many: victims are dissuaded from 
reporting and witnesses are reluctant to come forward to testify. In short, 
victims and witnesses frequently do not trust or agree with State or Federal 
justice procedures. Potential violators are undeterred.3

 When Federal and State criminal justice systems treat Tribal citizens 
unfairly or are widely perceived as doing so, trust and confidence in the 
law erode further. Crime victims, witnesses, and defendants often must 
travel to far-off courthouses for their cases and testimony to be heard. 
Colorado is a case in point.4  The two Indian nations headquartered within 
the State’s boundaries, the Southern Ute Indian Tribe and the Ute Mountain 
Ute Tribe, are located between 7 and 10 hours’ drive across the Rocky 
Mountains from Denver, where the entire U.S. District Court is housed in a 
single Federal courthouse.5

 Tribal citizens are transported, often at their own expense, to 
nonlocal court venues, where trials are conducted according to the 
procedures and methods of adversarial justice, and where the process 
of assigning punishments can be foreign to Tribal cultures. By contrast, 
justice in many Tribal communities is oriented toward restoring balance 
and good relations among Tribal members. Victims, if possible, are 
restored to economic and social well-being. Offenders and their relatives 
strive to provide restitution to offended persons and kin. When an agreed-
upon payment is found, the offender’s family makes this restitution to the 
offended family, and the issue is at an end. Of course, this is not the case 
with every kind of offense or every Tribe, but the principle holds: local 
control for Native communities means the ability to build and operate 
justice systems that reflect community values and norms.

 In Federal and State courts, Native defendants often are not tried 
by a true jury of their peers. Federal and State jury pools are drawn with 
little consideration of where Native people live and work. This concern 
also was raised repeatedly at Commission field hearings across Indian 
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country. Misperceptions impact every step of the process.  Prosecutors may 
be more skeptical of Indian victims. Judges might award harsher sentences 
to Indian defendants because of assumptions they make about Indian 
country crime and those individuals involved. In the case of Federal courts, 
criminal sentences for the same or similar offenses are systemically longer 
than comparable State systems because there is no Federal parole or good-
time credit even for inmates who follow the rules.

 Ultimately, the inequities of Federal and State authority in Indian 
country actually encourage crime. The Commission received extensive 
testimony from Indian and non-Indians alike that Tribal citizens and local 
groups tend to avoid the criminal justice system by nonparticipation. 
Because Tribal members or relatives could be sent to prison or jail, which 
would have negative social and economic impacts on the family or local 
group, they will not bear witness against perpetrators. The punishment 
outcomes of the adversarial Federal and State court systems do little to heal 
Tribal communities and may create greater and longer disruptions within 
the communities.

You’re going to take the Western model and put it—impose it—on Indian Country? It’s 
never going to work. 

Anthony Brandenburg, Chief Justice, Intertribal Court for Southern California
Testimony before the Indian Law and Order Commission, Hearing at Agua Caliente Reservation

February 16, 2012
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To be frank, State law enforcement in Indian country, as we learned, was viewed as an 
occupying force, invaders, the presence wasn’t welcome. …The common belief was that 
a deputy sheriff could come onto the reservation for whatever reason, [and] in handling 
a situation, if a condition [arose], the deputy could use any level of force necessary and 
then just drive away with no documentation, no justification, no accountability, and the 
Tribal community just had to take it.

Ray Wood, Lieutenant, Riverside County Sheriff’s Department
Testimony before the Indian Law and Order Commission, Hearing at Agua Caliente Reservation

February 16, 2012

And I have argued, and I think it is a fair legal argument, that if you have an Indian 
country case, the jury must come from Indian country. That is what a jury means. A 
jury means representatives of the community. …We ought to be drawing our jurors 
from Indian country, and we don’t do that. We don’t. We draw them the same way we 
draw every Federal jury in the Federal district courts, and that is problematic in many 
respects…because one of the ways that the Federal juries usually are drawn is from voter 
registration roles.

Kevin Washburn, Dean, University of New Mexico School of Law 
Testimony before the Indian Law and Order Commission, Hearing at Pojoaque Pueblo, April 19, 2012
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Figure 1.1 General Summary of Criminal Jurisdiction on Indian Lands
(Details vary by Tribe and State)
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Institutional complexity. Figure 1.1 summarizes the complexity that 
results from the overlay and predominance of Federal and State authority 
over Tribal authority. Yet, the seeming order of the figure fails to capture 
how difficult actual implementation of this imposed legal matrix can be. 
Jurisdictional questions and concerns arise at every step in the process 
of delivering criminal justice from arrest to criminal investigation, 
prosecution, adjudication, and sanctions. For instance:

➢ Is the location in which the crime was committed subject to 
concurrent State criminal jurisdiction under P.L. 83-280 or other 
congressional provisions? 

➢ If the State shares criminal law jurisdiction, does the Tribe also 
have statutes or ordinances that criminalize or penalize the 
action? 

➢ Under which government’s law does a law enforcement officer 
have the authority to make an arrest?

➢ If this portion of Indian country is not subject to P.L. 83-280, is 
the crime subject to concurrent Federal jurisdiction under the 
Major Crimes Act? 

➢ If the incident does not constitute a major crime, does the Tribal 
nation have arrest and prosecution authority under its own 
statutes? 

➢ Is the suspect a non-Indian, does a Tribal officer have the 
authority not only to detain, but also to arrest and charge 
the offender under a cooperative agreement, special Federal 
commission, or conferral of State peace officer status? 

➢ Which jurisdiction has the authority to prosecute the suspect, 
and to whose officers should the perpetrator be turned over? 

➢ Are there double jeopardy issues as a matter of State or Tribal 
law if one jurisdiction prosecutes first and the other wants to 
follow? 

➢ Does the crime involve violence against women? 

➢ If so, does that change the authority of the Tribal officer, under 
Tribal law, to arrest a non-Indian, no matter where the offense 
occurred?

 
➢ Where jurisdiction is concurrent, do available sanctions or 

rehabilitation options affect the choice of venue?
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 Essentially, the delivery of criminal justice to Indian country 
depends on each identified government being able and willing to fulfill its 
Indian country responsibilities. Any delays, miscommunications, service 
gaps, or policy gaps—unintentional or otherwise—threaten public safety. 
For example, if Tribal law enforcement officers require assistance from 
nontribal authorities (to turn over a suspect for arrest, for example), but 
those authorities are substantially delayed, Tribal police may be unable 
to pursue a crime any further. If police, prosecutors, and judges do not 
have access to another government’s criminal history information, they 
may not be able to act appropriately. If Federal investigators begin work 
on a case that is later returned to the Tribe for prosecution but Federal 
officials cannot share evidence, Tribal investigators will have to expend 
unnecessary effort to recreate it. Or, if a case is returned only after the 
Tribe’s statute of limitations has expired, an offender may go free.6 Again, 
the impact of federally imposed jurisdiction may likely be increased crime.7 

 The extraordinary waste of governmental resources resulting 
from the Indian country “jurisdictional maze” can be shocking, as is the 
cost in human lives. The jurisdictional problems often make it difficult 
or even impossible to determine at the crime scene whether the victim 
and suspect are “Indian” or “non-Indian” for purposes of deciding which 
jurisdiction—Federal, State, and/or Tribal—has responsibility and which 
criminal laws apply. In those crucial first hours of an investigation, this 
raises a fundamental question: which agency is really in charge? This is the 
antithesis of effective government.

 An actual case involving a tragic highway accident in Colorado 
illustrates how overly complicated jurisdictional rules can undermine 
criminal investigations and hinder effective prosecutions. In United 
States v. Wood, the U.S. Attorney’s Office for the District of Colorado 
prosecuted a case on the Southern Ute Indian Reservation where a non-
Indian drunk driver smashed into a car driven by a Tribal member.8 Both 
victims (an elderly woman—the Tribal member—and her 8-year-old 
granddaughter) burned to death. The child was not an enrolled member 
of the Tribe, but had a sufficient degree of Indian blood to be considered 
“Indian” for purposes of Federal criminal jurisdiction according to the 
legal requirements articulated over the years by the U.S. Court of Appeals 
for the Tenth Circuit, which hears appeals of Federal cases arising on the 
Southern Ute Indian Reservation. What was unclear based on the evidence 
available at the crime scene, however, was whether the little girl was also 
considered to be an “Indian” on the Southern Ute Indian Reservation—
another Tenth Circuit legal requirement.

 As the Federal case against the non-Indian defendant proceeded 
under the Major Crimes Act, defense counsel objected that the little girl, 
despite having Native blood, was still not considered to be an Indian by the 
Southern Ute Indian Tribe given her alleged lack of ties to that community. 
The factual record, which was unavailable to investigators in the field 
at the time of accident, was mixed on this issue. The girl had received 
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We have county law enforcement that assists the Bureau of Indian Affairs. The county 
is quite big. (W)e only have three county deputies who go back and forth between five 
different communities. So if one’s on one end of the county and BIA needs assistance, 
they’re without assistance.

Billy Bell, Chairman, Fort McDermott Tribe, and Chairman, Intertribal Council of Nevada
Testimony before the Indian Law and Order Commission, Hearing at Salt River Reservation, AZ

January 13, 2012

The Tribes still cannot get access to the CLETS information, which is the California Law 
Enforcement [Telecommunications System]. That’s critical. If you are a law enforcement 
officer and you pull a vehicle over and…you run the plate, you are not going to get any 
California State information on that owner or driver that may be critical to you to better 
prepare yourself—to not only protect you, but the public. So not being able to get that 
information is critical.

Joe LaPorte, Senior Tribal Advisor, Office of the Program Manager, Information Sharing Environment, Office 
of the Director of National Intelligence

Testimony before the Indian Law and Order Commission, Hearing in Oklahoma City, OK
June 14, 2012
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Indian Health Service benefits on the Southern Ute Reservation and was 
visiting her grandparents on the reservation at the time of the accident. 
However, the girl and her mother lived off-reservation. After literally 
dozens of people had weighed in, eventually the question of whether the 
Tribe considered the child victim to be a Tribal member was resolved by 
the Southern Ute Tribal Council. After several months of jurisdictional 
wrangling, the Tribal Council concluded that the child victim was not a 
Tribal member—unlike her grandmother, who also had perished in the 
accident. This meant two separate prosecutions for the same crime: One 
by the U.S. Attorney’s Office for the death of the grandmother, the other by 
the LaPlata County, Colorado District Attorney’s Office for the child. And 
because of Oliphant v. Suquamish Tribe,9  the Tribe was deprived of any 
concurrent criminal jurisdiction because the defendant was a non-Indian.

Public Law 83-280. While problems associated with institutional 
illegitimacy and jurisdictional complexity occur across the board in Indian 
country, the Commission found them to be especially prevalent among 
Tribes subject to P. L. 83-280 or similar types of State jurisdiction, the latter 
of which tend to be Tribes in the East and South. In part, this is because 
State government authority often appears even less legitimate to Tribes 
than Federal government authority. The Federal government has a trust 
responsibility for Tribes, many Tribes have a treaty relationship with 
it,10  and there is an established government-to-government relationship 
between Tribes and the Federal government that has been affirmed in 
court decisions and through the self-determination policy declared by 
President Nixon in 1970.

 More typically, Tribes’ widespread disenchantment with State 
criminal jurisdiction stems from the fact that States often have proven to 
be less cooperative and predictable than the Federal government in their 
exercise of authority. While there are exceptions, particularly within the 
past two decades, the general relationship can be strained to the point of 
dangerous dysfunction. Many States entered the Union with chartered 
boundaries that contained sizable Tribal lands and significant Indian 
populations. Tribal peoples signed treaties with the Federal government 
and were removed to reservations. Considerable amounts of Indian land 
were turned over to State governments and citizens. Memories that States 
and local governments actively sought reductions of Indian territories still 
engender distrust from Tribal governments and their citizens. 

 The Commission frequently was presented with official testimony 
(and unofficial statements during site visits and other meetings) that 
described how State and local governments failed to provide public 
safety services and actively prevented Tribal governments from 
exercising or developing their own capacities. This less-than-cooperative 
intergovernmental stance can be devastating in an environment where 
early misunderstandings about the stipulations of P.L. 83-280 stymied 
development of Tribal justice agencies through withdrawal of Federal 
funds (Chapter 3). The Bureau of Indian Affairs (BIA) will not fund Tribal 
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Public Law 83-280: Concurrent Tribal and State Jurisdiction. Public Law 83-280 (18 
U.S.C. § 1162) removed Federal criminal jurisdiction over Indian country and replaced 
it with State criminal jurisdiction in select states. The mandatory P.L. 83-280 states are 
California, Minnesota (except the Red Lake Reservation), Nebraska, Oregon (except the 
Warm Springs Reservation), Wisconsin, and Alaska. P.L. 83-280 permitted other States 
to assume criminal jurisdiction, either in whole or in part, over Indian country within 
their boundaries. The optional P.L. 83-280 states are Florida, Idaho, Iowa, Montana, and 
Washington.

I think the better scenario is to simply not have the State have jurisdiction and that 
doesn’t mean that we wouldn’t work with them because I think we live in a day and age 
where that’s not possible. … (W)e would prefer to deal with the Federal government on 
a government-to-government basis and then deal with the State as our neighbors, as we 
would do as opposed to them having jurisdiction.

Carrie Garrow, Executive Director, Syracuse University Center for Indigenous Law, Governance, and 
Citizenship

Testimony before the Indian Law and Order Commission, Hearing in Nashville, TN
July 13, 2012

They have an Indian law subcommittee of the [California] State-Federal Judicial Council 
level, and...I got on it. They were asking me about Tribal courts and what I thought 
about whether Tribal courts have an impact, etc. I said, “Well, it has a lot to do with 280.” 
And I’m looking around at the panel of judges, and one person opened their eyes [and 
asked]… “What’s 280?”

Anthony Brandenburg, Chief Justice, Intertribal Court for Southern California
Testimony before the Indian Law and Order Commission, Hearing at Agua Caliente Reservation, CA

February 16, 2012
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courts, jails, and police departments within mandatory 
P.L. 83-280 jurisdictions. Consequently, Tribal criminal justice 
administration is severely underdeveloped in P.L. 83-280 jurisdictions. 
State and county agencies manage criminal justice administration, while 
Tribal courts, police, and incarceration capabilities are largely subordinate 
to State agencies, non-existent, or not recognized.

 Testimony before the Commission reported distrust between Tribal 
communities and local, non-Indian criminal justice authorities, leading to 
communication failures, conflict, and diminished respect. Most frequently, 
the Commission heard that nonresponsive State and local entities often 
left Tribes on their own to face the current reservation public safety crises. 
These findings, while anecdotal, comport with more comprehensive 
research in the field.11  

 The testimony also indicated that Tribes subject to State criminal 
law jurisdiction through settlement agreements and other congressional 
enactments are obstructed from exercising any degree of local control. 
Witnesses from these communities, located mostly in the East and South, 
testified that State and local officials displayed a pronounced lack of 
cultural sensitivity, impatience with Tribal government authorities, and an 
attitude that Tribal members should assimilate with the surrounding non-
Indian communities. Many Tribes reported that they have nearly given up 
hope they can establish their own criminal justice systems appropriate to 
the needs of their Tribal members or residents.

Making do with current jurisdictional arrangements. Many Tribal 
governments, State governments, and the Federal government have been 
active in making current jurisdictional structures work in this complex 
environment. They have developed a variety of approaches (discussed 
more fully in Chapter 4):

➢ Cooperative agreements (including deputization, cross-
deputization, and mutual aid agreements) provide for shared law 
enforcement authority in and around Indian country. The most 
encompassing agreements cross-deputize officers, so that Federal, 
State, Tribal, municipal, or county officers are able to enforce a 
partner government’s laws. For example, a Tribal police officer so 
cross-deputized can make an arrest based on Tribal law, certain 
Federal laws, or city ordinances. Such arrangements simplify 
law enforcement by supporting an officer’s ability to intervene 
regardless of the crime’s location or the perpetrator’s or victim’s 
identity. 

➢ Statutory peace officer status is an across-the-board recognition 
of police officers who work for the public safety department of a 
federally recognized Tribe as State peace officers. Under Oregon’s 
statute, for example, Tribal police are empowered to arrest non-
Indians on the reservation for violations of State law and to continue
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Here is a Federal mandate that we provide service to these communities, and yet we 
have no clue what we’re doing, what our limits are. And we found that on a day-to-day 
basis, routinely, our officers were going into Indian country and making huge mistakes. 
Not just cultural mistakes, not just historical mistakes, but legal mistakes utilizing 
California regulatory law and enforcing it in Indian country because we didn’t know.

Lt. Ray Wood, Tribal Liaison Unit Commander, Riverside County Sheriff’s Department
Testimony before the Indian Law and Order Commission, Hearing at Agua Caliente Reservation, CA

February 16, 2012

At the [Washington] State Supreme Court there was an initial decision finding the officer 
had authority to arrest in fresh pursuit of a crime that began on reservation. It was later 
reconsidered and amended, but sustained. Last week it was reconsidered again and 
reversed. This alone, just the result to have this happen, shows the level and depth of 
confusion caused by the jurisdictional maze.

Brent Leonhard, Interim Lead Attorney, Office of Legal Counsel, 
Confederated Tribes of the Umatilla Indian Reservation

Written Testimony for Indian Law and Order Commission, Hearing at Tulalip Indian Reservation, WA
September 7, 201112 

[There are] people that move into those areas for that reason: they want to engage 
in unlawful activity. They do so because they know that there is an absence of law 
enforcement.

Paul Gallegos, Humboldt County District Attorney
Testimony before the Indian Law and Order Commission, Hearing on the Agua Caliente Reservation, CA

February 16, 2012

California does not allow Tribes into the fusion centers and does not recognize Tribal 
law enforcement. We hope to get this taken care of in California. A model and test case 
is being developed by the Sycuan Tribe. This same issue is found in New York, where the 
State only lets one Tribe in, but not the rest.

Joe LaPorte, Senior Tribal Advisor, Office of the Program Manager, Information Sharing Environment, Office 
of the Director of National Intelligence

Testimony before the Indian Law and Order Commission, Hearing in Oklahoma City, OK
June 14, 2012

I think…that any time there’s Federal law that [is] passed regarding Indian country, that 
it [should] apply to Settlement Act Tribes, plain and simple…Each Tribe doesn’t have to 
be mentioned. That basically says, when there’s Federal legislation passed, that it applies 
to all Indian nations, P.L. 83-280, Settlement Acts, however they want to word it. I think 
that is probably the first and foremost place to start. Because without that, you have 
different levels of sovereignty, and that’s no more clear than when the State trumps the 
Federal government and trumps the Federal laws that are passed regarding the Indian 
country.

Robert Bryant, Chief of Police, Penobscot Nation
Testimony before the Indian Law and Order Commission, Hearing in Nashville, TN

July 13, 2012
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 pursuing a suspect onto an off-reservation jurisdiction and take 
action on crimes committed in their presence.13

➢ A Special Law Enforcement Commission (SLEC) is a type of 
cooperative agreement, authorized by Federal regulation, which 
provides authority for a State, Tribal, or local law enforcement 
officer to enforce certain Federal crimes committed within Indian 
country. Tribal or State officers who meet the SLEC requirements 
can be authorized to make Federal arrests. These officers are 
issued a SLEC card, which must be renewed (through retesting) 
every 3 years. To be eligible to receive SLECs, officers must be 
certified peace officers and pass a Federal background check. Their 
sponsoring agencies also must enter into an intergovernmental 
agreement with the Office of Justice Services (OJS), a part of BIA. 
The SLEC program can be enormously valuable for those Tribes 
that have entered into the required agreements with OJS. However, 
a major obstacle to the widespread use of the program—for both 
new SLEC cards and card renewals—has been the lack of access 
to SLEC testing and training, which historically was provided 
almost exclusively at the BIA Indian Police Academy in Artesia, 
NM. An off-site SLEC training program piloted in Colorado, which 
formed the basis for the expanded on-reservation SLEC training 
provisions contained in the Tribal Law and Order Act, resulted 
almost immediately in increased Federal prosecutions by Tribal 
officers who otherwise would lack the power to arrest non-Indians 
suspected of committing Federal crimes.14 TLOA encourages all U.S. 
Attorney’s Offices to partner with OJS to provide expanded SLEC 
training and testing for Indian country.

➢ Cooperative prosecutorial arrangements allow Tribal, Federal, 
and State officials to share information and work together more 
closely on case investigations and prosecutions. One example is 
designating Tribal prosecutors to serve as “Special Assistant U.S. 
Attorneys” (Chapter 3).

 These are promising practices. They can be vitally important for 
responding to the flow of crime across Indian country’s borders. For 
addressing public safety in Indian country, however, the Commission 
concludes that such practices will, at best, always be “work-arounds.” 
They tend to deliver suboptimal justice because of holes in the patchwork 
system, because bias or a lack of knowledge prevents collaboration, and/or 
because local politics shift. 

Conclusions concerning jurisdiction. The Indian Law and Order 
Commission has concluded that criminal jurisdiction in Indian country 
is an indefensible maze of complex, conflicting, and illogical commands, 
layered in over decades via congressional policies and court decisions, 
and without the consent of Tribal nations. Ultimately, the imposition of 
non-Indian criminal justice institution in Indian country extracts a terrible 
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I believe that the State of Arizona is a model of how States should work with Indian 
country. The State under Arizona Revised Statutes 13-3874 authorizes Tribal police who 
meet the qualifications and training standards under Arizona Peace Officers Standards 
and Training (AZ POST) to exercise all law enforcement powers of peace officers in the 
State. …This peace officer authority not only assists the Tribal governments it also adds 
more peace officers to the State.

Edward Reina, (Ret.) Director of Public Safety, Tohono O’odham Nation
Written testimony for the Indian Law and Order Commission, Hearing at Salt River Indian Reservation

Jan. 13, 201215 
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price: delayed prosecutions, too few prosecutions, and other prosecution 
inefficiencies; trials in distant courthouses; justice systems and players 
unfamiliar with or hostile to Indians and tribes; and the exploitation 
of system failures by criminals, more criminal activity, and further 
endangerment of everyone living in and near Tribal communities. When 
Congress and the Administration ask why is the crime rate so high in Indian 
country, they need look no further than the archaic system in place, in 
which Federal and State authority displaces Tribal authority at the expense 
of local Tribal control and accountability. 

 When Tribal law enforcement and courts are supported—rather 
than discouraged—from taking primary responsibility over the dispensation 
of local justice, they are often better, stronger, faster, and more effective 
in providing justice in Indian country than their non-Native counterparts 
located elsewhere. After listening to and hearing from Tribal communities, 
the Commission strongly believes that for public safety to be achieved in 
Indian country, Tribal justice systems must be allowed to flourish, Tribal 
authority should be restored to Tribal governments when they request 
it, and the Federal government in particular needs to take a back seat 
in Indian country, enforcing only those crimes that it would enforce in 
any case, on or off reservation. The Federal trust responsibility to Tribes 
turns on the consent of Tribes, not the imposition of Federal will. The 
Commission also believes that what is not warranted is a top-down, 
prescriptive Federal solution to the problem.

Findings and Conclusions:  Indian Country Jurisdiction 
and the Indian Civil Rights Act 
 
 In addition to its desire to protect public safety, Congress considered 
the overlay of Federal and State law (through P.L. 83-280) in Indian country 
to extend protections—similar but not identical to the Bill of Rights—to 
defendants, juveniles, victims, and witnesses. Its presumption was that 
Tribal criminal justice systems could not protect the rights of either Tribal 
or U.S. citizens, at least in a manner similar to the U.S. Constitution and 
Federal civil rights laws. The Commission has studied this and other issues 
in response to TLOA’s directive to examine the effect of the Indian Civil 
Rights Act of 1968 (ICRA).

 Without question, ICRA infringes on Tribal authority: it limits the 
powers of Tribal governments by requiring them to adhere to certain 
Bill of Rights protections, including the equal protection and due process 
clauses. At the same time, because ICRA does not incorporate certain other 
constitutional limitations—including the guarantee of a republican form 
of government, the prohibition against an established state religion, the 
requirement for free counsel for indigent defendants, and the right to a jury 
trial in civil cases—the Act may be viewed as a validation of Tribal self-
government. Undoubtedly, the omissions reflect Congress’ effort to respect 
some measure of Tribal sovereignty. Thus, while ICRA represents an
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“The Indian Law and Order Commission has concluded 
that criminal jurisdiction in Indian country is an 
indefensible maze of complex, conflicting, and illogical 
commands, layered in over decades via congressional 
policies and court decisions, and without the consent of 
Tribal nations.”



ntrusion on Tribal authority, it seeks to accommodate essential differences 
as well.

 In terms of rights protections, ICRA has had both positive and 
negative effects. It has reinforced basic assumptions concerning the 
rights of defendants charged with crimes, thereby increasing community 
members’ and outsiders’ confidence in Tribal judicial systems. Tribal 
courts are mindful of ICRA’s value in this respect and have been faithful 
in enforcing it. There is little or no scholarly research or other evidence 
showing significant violations of ICRA by Tribal courts that go uncorrected 
by Tribal appellate courts; in fact, what research exists, although limited, 
suggests that there is no systematic problem of under-protection.16 More 
generally, ICRA respects the obvious reality that all Tribal citizens are 
likewise citizens of the United States and thereby entitled to constitutional 
protections against arbitrary governmental action of any kind, as (in the 
case of the 2013 Violence Against Women Act Amendments) are nontribal 
defendants whose prosecutions may now be adjudicated in Tribal criminal 
court proceedings.

 In this regard, ICRA’s failure to provide the assistance of counsel 
without charge to indigent defendants except for cases brought under 
TLOA’s expanded sentencing authority is especially problematic. ICRA 
only bars a Tribe from denying “to any person” the right “at his own 
expense to have the assistance of a counsel for his defense.”17 When ICRA 
was enacted, Congress likely did not contemplate felony prosecutions 
by Tribal courts, so this right to counsel, normally afforded to indigent 
defendants charged with a felony,18 was not included in ICRA. Similarly, the 
applicable Federal law at the time did not extend representation rights to 
misdemeanor offenders, so there was no reason for the Congress to require 
it of Tribes.

 Since 1968, however, both Tribal and Federal practice have changed 
dramatically. Tribal concurrent jurisdiction over many felonies has been 
affirmed, and Tribes have been increasingly active in prosecuting felonies 
under Tribal law. On the Federal side, the right to be provided counsel is 
guaranteed to indigent defendants charged with misdemeanors in cases 
where imprisonment is a possibility.19 

 Moreover, the Commission heard extensive testimony from public 
defenders, prosecutors, and judges alike, concluding that without the 
right to counsel, the right to due process itself is compromised. In sum, 
ICRA is out of step with Tribal court practice, diverges from the now 
broadly accepted norm for assistance of counsel in adversarial, punitive 
proceedings, and fails to create a coherent body of law. In at least these 
ways, and excepting those cases brought under the enhanced sentencing 
provisions in TLOA, the Commission finds that today ICRA is insufficient 
for the protection of Tribal citizen rights. Significantly, the Commission 
also finds that amending ICRA would dovetail with accepted procedure in 
a growing number of Tribal courts, especially those that are operating with 
an increasing degree of judicial independence. 
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“ICRA is out of step with Tribal court practice, diverges 
from the now broadly accepted norm for assistance of 
counsel in adversarial, punitive proceedings, and fails to 
create a coherent body of law.”
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 Congress’ assumption that Tribal courts would handle only 
misdemeanors gives rise to another contemporary problem with 
ICRA: its limitation on Tribal court sentencing. The original limits of 6 
months’ imprisonment, a $500 fine, or both have been modified to 1 year 
imprisonment, a $5,000 fine, or both. Further, if a Tribe meets standards 
specified in TLOA, penalties can increase to 3 years’ imprisonment for 
up to three offenses and a $15,000 fine, plus the opportunity to “stack” or 
add multiple charges for longer potential periods of incarceration. These 
modifications are welcome; nonetheless they are insufficient. 

 While the Commission notes that some Tribes do not use 
incarceration as a punishment (Chapter 5), these limits prevent all Tribes 
from meting out sentences appropriate for a major crime. These limits 
affect Tribal sovereignty by giving a Native nation little choice. If a Tribe 
wants to access a more appropriate sentence and there is concurrent 
jurisdiction, it must cede prosecution to the Federal government or a State 
government. If a too-short Tribal sentence is the only option (for example, 
if a concurrent authority fails to prosecute or if there is only a Tribal case), 
public safety and victims’ rights are affected. Ultimately, the sentencing 
restrictions erode Tribal community members’ and outsiders’ confidence in 
Tribal governments’ ability to maintain law and order in Indian country.

 A specific example underscores the issue. Under Federal law, the 
crime “assault with a dangerous weapon”21 comes with the penalty of up to 
10 years imprisonment. Even if a Tribe (in a non-P.L. 83-280 setting) were 
to adopt a statute that exactly matched the Federal crime, its prosecutor 
could only seek a sentence of up to 1 year in jail, or under TLOA enhanced 
sentencing, 3 years for a single offense. To access a longer sentence, the 
Tribal prosecutor must refer the case for Federal prosecution. If, however, 
the United States Attorney does not prosecute the crime, the only option left 
is for the Tribe to take the case back and prosecute with the lesser, ICRA-
restricted sentence. After that short time, the perpetrator would again be at 
large in the community, free to commit more violence.

 This is intolerable and fuels the public safety crisis in Indian 
country. Such disparities lead to widespread public disenchantment with 
the delivery of justice in Indian country, comparatively fewer Federal 
prosecutions, too many restrictions and constraints on the Tribal criminal 
justice system, and lack of confidence by victims and the Tribal community 
that crime will be vigorously pursued and deterred. 

 Several witnesses in Commission field hearings called on Congress 
to amend IRCA to respond to both the lack of access to indigent defense 
for persons charged with serious crimes in Tribal court and the limits on 
sentencing authority. The Commission’s own recommendation, as detailed 
below, is to follow the path already laid down by TLOA, providing broader 
access to appropriate sentences to Tribes that are able to guarantee 
defendants’ Federal constitutional rights.
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Public defenders are as committed to principles of public safety as prosecutors are. We 
want to ensure that an individual’s rights are protected all along the path of the justice 
system, the path for all of us, and we don’t want to see people wrongfully convicted, 
certainly not wrongfully accused…. (W)e want to ensure that justice is done. And  at 
Tulalip that’s what we are trying to do.

Janice Ellis, Prosecutor Tulalip Tribes
Testimony before the Indian Law and Order Commission, Hearing at Tulalip Indian Reservation

September 7, 2012

We don’t want to mistreat anybody. We want to give due process, a fair trial.

William Johnson, Chief Judge, Confederated Tribes of the Umatilla Indian Reservation20
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Recommendations

In examining the complexities and deficiencies of criminal jurisdiction in 
Indian country (and other affected Native communities22), the Commission 
seeks to meet three objectives: 

➢ To consider potential solutions that have the promise of 
practical, real-world success in reducing crime and improving 
the safety of all persons in Indian communities, especially for 
women and children;

➢ To proceed in a manner that respects the sovereignty and 
autonomy of Indian Tribes; and

➢ To respect and enforce the Federal constitutional rights of crime 
victims and criminal defendants. 

 Consistent with these objectives and keeping in mind the 
importance of Tribal consent, the Commission rejects more “work-
arounds” and instead embraces a far-reaching vision of reform to Indian 
country criminal jurisdiction. All Indian Tribes and nations—at their 
own sole discretion, and on their own timetable, but consistent with the 
guarantees to all U.S. citizens afforded by the U.S. Constitution—should be 
able to “opt out” of existing schemes of imposed authority over criminal 
matters in Indian country and be restored to their inherent authority to 
prosecute and punish offenders.

1.1: Congress should clarify that any Tribe that so chooses can opt 
out immediately, fully or partially, of Federal Indian country criminal 
jurisdiction and/or congressionally authorized State jurisdiction, 
except for Federal laws of general application. Upon a Tribe’s 
exercise of opting out, Congress would immediately recognize the 
Tribe’s inherent criminal jurisdiction over all persons within the 
exterior boundaries of the Tribe’s lands as defined in the Federal 
Indian Country Act.23 This recognition, however, would be based on 
the understanding that the Tribal government must also immediately 
afford all individuals charged with a crime with civil rights 
protections equivalent to those guaranteed by the U.S. Constitution, 
subject to full Federal judicial appellate review as described below, 
following exhaustion of Tribal remedies, in addition to the continued 
availability of Federal habeas corpus remedies. 

1.2: To implement Tribes’ opt-out authority, Congress should establish 
a new Federal circuit court, the United States Court of Indian Appeals. 
This would be a full Federal appellate court as authorized by Article 
III of the U.S. Constitution, on par with any of the existing circuits, 
to hear all appeals relating to alleged violations of the 4th, 5th, 
6th, and 8th Amendments of the U.S. Constitution by Tribal courts; 
to interpret Federal law related to criminal cases arising in Indian 
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country throughout the United States; to hear and resolve Federal 
questions involving the jurisdiction of Tribal courts; and to address 
Federal habeas corpus petitions. Specialized circuit courts, such as 
the U.S. Court of Appeals for the Federal Circuit, which hears matters 
involving intellectual property rights protection, have proven to be 
cost effective and provide a successful precedent for the approach 
that the Commission recommends. A U.S. Court of Indian Appeals is 
needed because it would establish a more consistent, uniform, and 
predictable body of case law dealing with civil rights issues and 
matters of Federal law interpretation arising in Indian country. 
Before appealing to this new circuit court, all defendants would 
first be required to exhaust remedies in Tribal courts pursuant to 
the current Federal Speedy Trial Act, 18 U.S.C. § 3161, which would 
be amended to apply to Tribal court proceedings to ensure that 
defendants’ Federal constitutional rights are fully protected. Appeals 
from the U.S. Court of Indian Appeals would lie with the United 
States Supreme Court according to the current discretionary review 
process.24

 The mirror of this special circuit court jurisdiction at the Tribal 
court level is this: Tribal courts do not become Federal courts for general 
purposes. Tribes retain full and final authority over the definition of the 
crime, sentencing options, and the appropriate substance and process for 
appeals outside of the narrow jurisdiction reserved for the new Federal 
circuit court. 

 It has been argued that the government-to-government relationships 
between Tribes and the U.S. government mean that the U.S. Supreme Court 
is the appropriate initial forum for any appeal of a Tribal court decision. 
While this may be true in concept, the Commission also seeks to ensure 
that Tribal court operations continue in the smoothest manner possible 
and that appeals are minimally disruptive to the ongoing delivery of justice 
services in Tribal communities. 

 With 566 federally recognized tribes in the United States, the U.S. 
Supreme Court might be asked to hear many appeals from Indian country, 
but choose only a few to remain responsive to the wide array other issues 
and subject matters brought to its attention. Tribal courts could become 
paralyzed by the wait and by the loss of confidence generated by the cloud 
of uncertainty resulting from dozens of denied appeals. Having a panel 
of Article III judges25—all with the highest expertise in Indian law, ruling 
in a forum designed in consultation between the U.S. government and 
Tribal governments—hear such cases first meets not only the demands of 
practicality, but also reinforces Tribal sovereignty.26

1.3: The Commission stresses that an Indian nation’s sovereign choice 
to opt out of current jurisdictional arrangements should and must 
not preclude a later choice to return to partial or full Federal or 
State criminal jurisdiction. The legislation implementing the opt-out 
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provisions must, therefore, contain a reciprocal right to opt back in if 
a Tribe so chooses.

1.4: Finally, as an element of Federal Indian country jurisdiction, 
the opt-out would necessarily include opting out from the sentencing 
restrictions of Indian Civil Rights Act (ICRA). Critically, the rights 
protections in the recommendation more appropriately circumscribe 
Tribal sentencing authority. Like Federal and State governments, 
Tribal governments can devise sentences appropriate to the crimes 
they define. In this process of Tribal code development, Tribes may 
find guidance in the well-developed sentencing schemes at the State 
and Federal levels.

 The Commission recognizes that this vision of restored inherent 
authority for all Tribes that so choose expanded sovereignty and local 
control in a manner that fully protects all defendants’ Federal civil rights is 
a long-term one. That the current system is entrenched and complex likely 
poses a challenge for even the most prepared Native nations. Some Tribes 
may decide never to go down that path. Others may prefer not to subject 
their justice systems to Federal judicial review. In light of this, the opt-out 
recommendation is designed to provide Tribes with enhanced autonomy 
and choice, as well as greater leverage in entering into intergovernmental 
agreements with Federal and State authorities. This recommendation 
aims to create space in Federal law for an individual Tribe to opt out of the 
current jurisdictional architecture at the scale and pace it chooses, based 
on its capacity, resources, and governance preferences.

 The Commission also respects that restoration of Tribes’ sovereign 
authority, taken away from them through a long process of subjugation 
and neglect, can occur only with the trust and respect of the non-Indian 
community, including Federal, State, and local governments, the general 
non-Indian population, and the urban and rural communities adjacent to 
or inside Indian country. That trust depends, in part, upon the sovereign 
Tribes protecting the rights of citizens of the Tribes, States, and the United 
States. Requiring Tribes that opt out in full or in part to meet the standards 
of the 4th, 5th, 6th, and 8th Amendments to the U.S. Constitution, as 
interpreted by Tribal and then Indian Circuit Court Federal judges, will go 
far in building that trust. 

 The Commission does not envision that every Tribe with the 
opportunity to choose which criminal jurisdiction arrangements will 
govern its territory will choose to operate a system entirely on its own. 
Choice includes the option not only to exit various federally imposed 
configurations, but also to collaborate with other governments. For 
example, if a Tribal government finds that it is serving a Tribe’s needs 
appropriately, it may opt to continue its present cross-deputization, 
statutory State peace officer status, special commission, and other shared 
authority arrangements. Similarly, a Tribal government developing new 
capacity may opt for these current possibilities. The arrangements might 
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also include wholly new intergovernmental collaborations that Tribal 
governments and their partner governments devise. This is the essence of 
choice.

 Choice also means that any expansion of jurisdiction and associated 
changes to Tribal justice systems need not result in the diminishment 
of effective, traditional components of those systems, nor diminish the 
opportunity to create them. Tribes would need to develop procedures 
by which defendants could, in a considered manner, waive their Tribal 
constitutional and ICRA rights—consenting to Tribal court jurisdiction—
as a first step in participation on the alternative track. These alternative 
methods for delivering justice should be encouraged: research on the 
healing to wellness courts and other traditional processes suggests 
that they often provide the best chance to reduce recidivism and help 
defendants change their lives.27 As a final note, nothing would prevent a 
Tribe from continuing to use traditional justice processes for those disputes 
and criminal violations that always have been under Tribal jurisdiction.

 Several final comments on the Commission’s recommendations 
relate to applicability and funding. 

 First, the proposed mechanism under which Tribes can opt out of 
congressionally authorized State jurisdiction might appear to present an 
issue of federalism. The Commission believes that that is not the case; 
in P.L. 83-280, Congress gave more authority to the States than the U.S. 
Constitution requires or contemplates. Thus, the retrocession mechanism, 
wherein a State returns the jurisdiction back to the Federal government, 
was a congressionally created artifice that respected the States’ 
prerogatives, but was not required by any means. Indeed, in the Tribal Law 
and Order Act of 2010, Congress specifically allowed P.L. 83-280 Tribes 
to petition the Federal government to apply concurrent Federal criminal 
jurisdiction even while leaving the congressionally authorized State 
jurisdiction intact. Clearly, however, Congress has the power to take the 
grant of State jurisdiction over criminal prohibitory offenses back at any 
time. The Commission believes a Tribe should have the option of making 
this choice, and the Federal government should be obliged to respond.

 Second, while the recommendation is for a process to be created 
that allows Tribes currently under Federal criminal jurisdiction, 
P.L. 83-280 criminal jurisdiction, or settlement State criminal jurisdiction 
to opt out of that jurisdiction, the Commission also recognizes the unique 
configuration of criminal jurisdiction in the State of Alaska. The extension 
of the recommendation to Alaska is that Tribes with Federal land should 
be afforded the same opportunities as Tribes in the lower 48 states. (More 
detail on Alaska and the Commission’s recommendations for that unique 
geographic and jurisdictional setting is provided in Chapter 2.)

 Third, the Commission acknowledges that enhanced Tribal criminal 
justice capacities, such as law-trained judges, written codes, appropriate 
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jail space, etc. will increase costs for Tribes. Yet, the Commission also 
does not intend that only “well off” Tribes—those that could afford to 
develop expanded capacity on their own—be able to opt out of imposed 
jurisdictional arrangements. Indeed, throughout the course of its field 
hearings, the Commission was repeatedly struck by the number of Tribes 
that, despite extraordinary budget challenges, are nonetheless asserting 
enhanced criminal and civil jurisdiction in order to strengthen self-
governance and to put even more Tribal sovereignty into action. 

 The Commission acknowledges the budget challenges our country 
faces. Nonetheless, the process Congress develops for opting out should 
include enhanced funding for Tribes. Over time, as less effective Federal 
and State systems are scaled down or even eliminated in areas where 
Tribes choose this path, locally controlled and accountable Tribal justice 
systems will save money. (More detail on the possible sources of funds is 
provided in Chapter 3.) However, the Commission points to the success 
of the Indian Self-Determination and Education Assistance Act of 1975 at 
transferring to Tribes money formerly spent by Federal personnel in Indian 
country. As Tribes reassert jurisdiction, there is broad scope across many 
Federal agencies to replicate these transfers.28 Money should flow to the 
agencies and governments providing criminal justice services in Indian 
country, and as those agencies and government change, funding flows 
should change as well.

Conclusion
 
 Through TLOA and the VAWA Amendments, Congress set forth 
a path toward greater Tribal government authority over law and justice 
in Tribal communities. The Commission’s recommendations strive to 
continue this vital work. By balancing expansion of jurisdiction as Indian 
nations deem themselves ready, and by protecting defendants’ individual 
Federal constitutional rights, through the creation of the new U.S. Court 
of Indian Appeals, the Commission embraces the best aspects of all three 
systems—Federal, State, and Tribal. By removing mandates rather than 
prescribing responsibility, the Commission’s approach departs from the 
historical pattern of dictating to Tribes. Tribes must be free to choose. By 
recognizing the power in local control, these recommendations provide a 
tribally based, comprehensive solution to the problems with law and order 
in Indian nations that fully comports with the American Way: Local control 
for local communities instead of Federal command-and-control policies.
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Chapter Two

Reforming Justice for 
Alaska Natives: 
The Time is Now

 Section 205 of the Tribal Law and Order Act of 2010 (TLOA) states, 
“Nothing in this Act limits, alters, expands, or diminishes the civil or criminal 
jurisdiction of the State of Alaska, any subdivision of the State of Alaska, or 
any Indian tribe in that State.” Yet, the Indian Law and Order Commission’s 
opinion is that problems in Alaska are so severe and the number of Alaska 
Native communities affected so large, that continuing to exempt the State 
from national policy change is wrong. It sets Alaska apart from the progress 
that has become possible in the rest of Indian country. The public safety 
issues in Alaska—and the law and policy at the root of those problems—beg 
to be addressed. These are no longer just Alaska’s issues. They are national 
issues.

 The most recent example of harmful Alaska exceptions in Federal 
law and policy came with the March 7, 2013 enactment of the Violence 
Against Women Reauthorization Act of 2013 (VAWA Amendments). Title IX 
(“Safety for Indian Women”), Section 910, contains a rule that limits the 
Act’s “Special Domestic Violence Criminal Jurisdiction” to just 1 of the 229 
federally recognized tribes in Alaska. Given that domestic violence and 
sexual assault may be a more severe public safety problem in Alaska Native 
communities than in any other Tribal communities in the United States, 
this provision adds insult to injury. In the view of the Commission, it is 
unconscionable.
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Every woman you’ve met today has been raped. All of us. I know they won’t believe that 
in the lower 48, and the State will deny it, but it’s true. We all know each other and we 
live here. We know what’s happened. Please tell Congress and President Obama before 
it’s too late.

Tribal citizen (name withheld)
Statement provided during an Indian Law and Order Commission site visit to Galena, AK

October 18, 2012
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 The strongly centralized law enforcement and justice systems of 
the State of Alaska are of critical concern to the Indian Law and Order 
Commission. They do not serve local and Native communities adequately, 
if at all. The Commission believes that devolving authority to Alaska Native 
communities is essential for addressing local crime. Their governments are 
best positioned to effectively arrest, prosecute, and punish, and they should 
have the authority to do so—or to work out voluntary agreements with each 
other, and with local governments and the State on mutually beneficial 
terms. 

 While it is not within the scope of the Commission’s work to address 
needed reforms within Alaska’s State government, matters relating to the 
public safety of the Alaska Native communities are. The Commission’s 
study of Alaska and its recommendations to Congress and the President are 
focused on what can and should be done to restore and enhance authority 
to local Native communities. 

Findings and Conclusions 

Centralized administration falls short of local needs. Forty percent (229 of 
566) of the federally recognized Tribes in the United States are in Alaska, 
and Alaska Natives represent one-fifth of the total State population.1 Yet, 
these simple statements cannot capture the vastness or the Nativeness 
of Alaska. The State covers 586,412 square miles, an area greater than 
the next three largest states combined (Texas, California, and Montana).2 
There are only 1.26 inhabitants per square mile—as compared to 5.85 for 
Wyoming, which is the next least populous state.3 (See map.)

 Many of the 229 federally recognized tribes are villages located 
off the road system and “more closely resemble villages in developing 
countries” than small towns in the lower 48.4 Frequently, Native villages 
are accessible only by plane, or during the winter when rivers are frozen, 
by snow-machine. Food, gasoline, and other necessities are expensive and 
often in short supply. Subsistence hunting, fishing, and gathering (caribou, 
moose, reindeer, beluga whale, seal, salmon, halibut, berries, greens, etc.) 
are a part of everyday life. While Alaska Natives constitute a majority of 
the rural population, each community is nonetheless quite small; typical 
populations are in the range of 250-300 residents, many of whom share 
family or clan affiliations.5 Villages are politically independent from one 
another and have institutions that support that local autonomy—village 
councils and village Corporations.6 Historically, each village has managed 
its own local affairs, including issues of justice, and many are seeking ways 
to do so again. These conditions pose significant challenges to the effective 
provision of public safety for Alaska Natives.

Justice efforts, however, are often hampered.7 Problems with safety in 
Tribal communities are severe across the United States—but they are 
systematically the worst in Alaska. This is evident in an array of data 
concerning available services, crime, and community distress.
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Alaska’s True Proportion to the Continental United States
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Table 2.1 Law Enforcement Personnel Serving Native Communities in Alaska

Duties Training Location
Funded 
Force*

(2011-12)
Gun?

State Troopers

Enforce all criminal laws
Investigate crimes

Assist other LE agencies
Transport offenders

Provide court security

15 weeks
Accredited

Urban and rural
posts across the

state

373 Yes

Village Public
Safety Officers

(VPSOs)

Search and rescue
Fire protection

Emergency medical assistance
Crime prevention

Basic law enforcement

10 weeks Rural villages 101 No

Village Police
Officers (VPOs)

Tribal Police
Officers (TPOs)

Basic law enforcement 2 weeks
Rural villages

and tribes 104 Yes

*Some positions may not be filled

Sources: (1) Division of Alaska State Troopers main website, Alaska Department of Public Safety, 
http://www.dps.state.ak.us/ast/; (2) Village Public Safety Officer Program website, Alaska Department of 
Public Safety, http://www.dps.state.ak.us/ast/vpso/; (3) Legislative Hearing on S. 1192, Alaska Safe 
Families and Villages Act of 2011 and S. 1763 Stand Against Violence and Empower Native Women Act 
Before S. Comm. on Indian Affairs, 112th Cong. 54 (Written Testimony of Joseph Masters, Commissioner, 
Alaska Department of Public Safety) (2013), available at 
http://www.indian.senate.gov/hearings/loader.cfm?csModule=security/getfile&pageid=9515
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Our Tribe needs the State to recognize and respect our Tribal courts. We don’t get much 
justice in Fairbanks.

Curtis Summer, Vice Chairman, Tanana Village
Testimony before the Indian Law and Order Commission, Meeting in Tanana Village, AK 

October 29, 2012

Alcohol is probably 95 percent of our problem, but the State says we have no Tribal 
authority to fight bootlegging locally when they’re hundreds of miles away—and only by 
airplane much of the year. The State and the Feds won’t step up to prevent alcohol and 
drugs from flowing in here from Anchorage and Fairbanks. We’re on our own, except 
they [the State] won’t respect or enforce what we do.

Dave Richards, City Manager, Fort Yukon, AK
Testimony before the Indian Law and Order Commission, Meeting in Fort Yukon, AK

October 30, 2012
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 Most Alaska Native communities lack regular access to police, 
courts, and related services:
 

➢ Alaska Department of Public Safety (ADPS) officers have primary 
responsibility for law enforcement in rural Alaska, but ADPS 
provides for only 1.0–1.4 field officers per million acres.8 Since 
ADPS’s 370 officers cannot serve on a 24/7 basis, the actual ratio 
of officers to territory is much lower. According to ADPS, troopers’ 
efforts “are often hampered by delayed notification, long response 
distance, and the uncertainties of weather and transportation.”9

➢ Funding is available for just over 100 Village Public Safety Officers 
(VPSOs), although only 88 positions serving 74 communities were 
filled in 2011. Local Alaska Native Corporations hire VPSOs and 
villages have input into their selection; but, the officers actually 
work under Alaska State Trooper oversight. VPSO presence helps 
improve the coverage ratio, but technically their role is restricted to 
basic law enforcement and emergency first response. They do not 
carry firearms, although most offenders in rural villages do, a fact 
tragically emphasized through the death of VPSO Thomas Madole in 
March 2013.10

➢ 104 more officers serve 52 communities as Village or Tribal Police 
Officers, and both the Bristol Bay and North Slope Boroughs have 
borough-wide police departments. These officers do carry firearms, 
but the positions exist only in those communities with the economic 
resources to support them.11

➢ At least 75 communities in Alaska lack any law enforcement 
presence at all.12

➢ Each of the four judicial districts in the Alaska court system 
serves rural Alaska, but the district courts frequently delegate 
responsibility to magistrates to serve low population, remote 
communities. Magistrates serving rural circuits visit individual 
communities regularly, but infrequently. Yet, often they are the sole 
face of the State court in Native villages.13

➢ By Federal law, Alaska Native Tribes may establish Tribal courts. 
As of 2012, 78 Tribes in Alaska had done so; 17 more Tribes were in 
the process of court development.14 However, funding constraints 
and narrow jurisdiction limit Alaska Tribal courts’ efforts. Not all 
Alaska Tribal courts are fulltime or even operated with paid staff. 
These courts typically address only child welfare cases, customary 
adoptions, public drunkenness, disorderly conduct, and minor 
juvenile offenses.15
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[Alaska Natives experience the] highest rates of family violence, the highest rates 
of suicide, and the highest rates of alcohol abuse anywhere in the nation and, 
unfortunately, at the top of the list in Indian country in the United States. And those 
challenges…are exacerbated, in part, because of the enormous geographical size of 
Alaska, the remoteness of these communities, the skyrocketing costs of transportation, 
the lack of any economic opportunity, and the enormous gaps in the delivery of any form 
of government service, particularly from the State of Alaska.

Mayor Bruce Botelho, Commissioner, Alaska Rural Justice and Law Enforcement Commission
Testimony before the Indian Law and Order Commission, Hearing at Tulalip Indian Reservation

September 7, 2011
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➢ The Emmonak Women’s Shelter, which closed for several weeks 
in 2012 for lack of resources, is “one of two facilities dedicated to 
domestic violence protection in the State. It is also the only facility 
located in a Native American community.”16 It is located “in a region 
in which there are few police officers, no transitional housing for 
women, and limited options for women seeking to escape.”17

➢ Alaska funds only 16 juvenile probation offices across all of Alaska; 
on average, each office’s service area is the size of Tennessee.18

➢ Of the 76 substance abuse treatment and/or mental health treatment 
centers in the State, most are in southern and southeastern Alaska, 
with approximately one-third in Anchorage alone; for residents 
of southwestern, central, and northern Alaska, help is typically 
provided a very long way from home.19

 
 Alaska Natives are disproportionately affected by crime, and these 
effects are felt most strongly in Native communities:

➢ Based on their proportion of the overall State population, Alaska 
Native women are over-represented in the domestic violence 
victim population by 250 percent; they comprise 19 percent of the 
population, but 47 percent of reported rape victims.20

➢ On average, in 2003-2004 an Alaska Native female became a victim 
of reported sexual assault or of child sexual abuse every 29.8 hours, 
as compared to once every 46.6 hours for non-Native females. 
Victimization rates, which take account of underlying population 
proportions, are even more dissimilar: the rate of sexual violence 
victimization among Alaska Native women was at least seven times 
the non-Native rate.21

➢ In Tribal villages and Native communities (excluding the urban 
Native population), problems are even more severe. Women have 
reported rates of domestic violence up to 10 times higher than in the 
rest of the United States and physical assault victimization rates up 
to 12 times higher.22

➢ During the period 2004-2007, Alaska Natives were 2.5 times more 
likely to die by homicide than Alaskans who reported “White” as 
their race and 2.9 times more likely to die by homicide than all 
Whites in the United States.23

➢ Alaska Natives’ representation in the Alaska prison and jail 
population is twice their representation in the general population 
(36 percent versus 19 percent).24 Nearly 20 percent of the Alaska 
Natives under supervision by the Alaska State Department 
of Corrections are housed out of State, nearly all at Hudson 
Correctional Facility in New York State—4,419 road miles from 
Anchorage.25
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“It nonetheless bears repeating that the Commission’s 
findings and conclusions represent the unanimous view of 
nine independent citizens, Republicans and Democrats alike:  
It is the Commission’s considered finding that Alaska’s 
approach to criminal justice issues is fundamentally on the 
wrong track.”
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➢ In Fairbanks, the city that serves a large rural and Tribal village 
population, Alaska Native youth who come into contact with the 
juvenile justice system are four times more likely than non-Natives 
to be referred to juvenile court and three times more likely to be 
sentenced to confinement.26

 Social distress, which can be a cause of crime or other threats to 
public safety, is also high among Alaska Natives and in Alaska’s Tribal 
communities: 

➢ The suicide rate among Alaska Natives is almost four times the 
U.S. general population rate, and is at least six times the national 
average in some parts of the State.27

➢ In 2011, over 50 percent of the 4,499 reports of maltreatment 
substantiated by Alaska’s child protective services and over 60 
percent of the 769 children removed from their homes were Alaska 
Native children.28

➢ More than 95 percent of all crimes committed in rural Alaska can be 
attributed to alcohol.29

➢ The alcohol abuse-related mortality rate was 38.7 per 100,000 for 
Alaska Natives over the period 2004-2008, 16.1 times higher than 
rate for the U.S. White population over the same period.30

Origins and further impacts. Why do these grave crime and safety issues 
persist in Alaska’s tribal communities? Responsibility, it appears, lies 
primarily with the State’s justice system.

 In Alaska’s criminal justice system, State authority is privileged:  
the State has asserted exclusive criminal jurisdiction over all lands once 
controlled by Tribes, and it exercises this jurisdiction through the provision 
of law enforcement and judicial services from a set of regional locations, 
under the direction and control of the relevant State commissioners. This 
approach has led to a dramatic under-provision of criminal justice services 
in rural and Native regions of the State. It also has limited collaboration 
with local governments (Alaska Native or not), which could be the State’s 
most valuable partners in crime prevention and the restoration of public 
safety.

 It is not the Commission’s intent in any way to criticize the many 
dedicated and accomplished State officials who serve Native communities 
day in and day out. They deserve the nation’s respect, and they have the 
Commission’s.

 Yet, control and accountability directed by local Tribes is critical for 
improving public safety. It brings to the table place-specific knowledge of 
what may work best to prevent crime and social disorder. It prioritizes the 
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use of scarce criminal justice resources according to community needs. 
It creates possibilities for intervention before disagreements or stressful 
situations become violent. It makes it easier for law enforcement officials 
to respond to crime, creates better access to the institutions of justice for 
victims and witnesses, and allows for trials by jury of a defendant’s peers. 

 Through these improved means of responding to problems, de-
escalating conflict, and providing justice, local control may even decrease 
demand for certain criminal justice services and related social services.31 
By contrast, Alaska’s criminal justice system can only weakly respond 
to crime, do little to prevent it, and ultimately, perpetuates public safety 
concerns.

 The Commission appreciates the State of Alaska’s support of 
the Commission’s visits to the State during the course of performing its 
statutory duties, including, but not limited to the cooperation that Attorney 
General Michael Geraghty and the Alaska State Troopers repeatedly 
extended. Similarly, we are grateful for the senior Federal leaders who 
did not hesitate to enable the Commission’s work or engage individual 
Commissioners on these important matters. Where this report differs on 
interpretation of law, legal issues, and policies, we want to make clear 
that it is not for a lack of dialogue or a willingness to engage in robust 
discussion and debates. (See Appendix F for letters from Attorney General 
Geraghty and Donald Mitchell, Esq.) 

 It nonetheless bears repeating that the Commission’s findings and 
conclusions represent the unanimous view of nine independent citizens, 
Republicans and Democrats alike:  It is the Commission’s considered 
finding that Alaska’s approach to criminal justice issues is fundamentally 
on the wrong track. The status quo in Alaska tends to marginalize 
and frequently ignores the potential of tribally based justice systems, 
intertribal institutions, and organizations to provide more cost-effective 
and responsive alternatives to prevent crime and keep all Alaskans safer. 
If given an opportunity to work, Tribal approaches can be reasonably 
expected to make all Alaskans safer—and at less cost.

 The Alaska State Attorney General has reviewed the distinct 
history of Tribal-territorial and Tribal-State relationships regarding land 
occupancy, ownership, and jurisdiction for the benefit of the Indian Law 
and Order Commission (Appendix F). The Commission understands that 
from the State’s perspective, Alaska’s criminal justice system is rooted 
in U.S. statutory and case law. The Attorney General’s review notes that 
given the U.S. Supreme Court’s interpretation of the Alaska Native Claims 
Settlement Act of 1971 (ANCSA) in Alaska v. Native Village of Venetie Tribal 
Government,32 there is very little Indian country in Alaska (as defined by 
the Indian Country Act, 18 U.S. C. § 1151). 

 The Alaska Attorney General’s review also emphasizes that Alaska is 
subject to P.L. 83-280, which assigns certain aspects of Federal jurisdiction 
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over Indian country to the State government.33 The Attorney General takes 
the position that its law enforcement authority is exclusive throughout the 
State, maintaining that Tribes do not have a land base on which to exercise 
any inherent criminal jurisdiction. 

 In the Commission’s view, each of the Attorney General’s arguments 
is incomplete and unconvincing. 

➢ The U.S. Supreme Court’s decision in Alaska v. Native Village of 
Venetie Tribal Government addressed fee land, not Alaska Native 
town site land or Alaska Native allotments, and a number of strong 
arguments can be made that this land may be taken into trust and 
treated as Indian country. Recently, for example, after exhaustively 
reviewing all the statutory authorities, a Federal court has decided 
that the Secretary of Interior does have authority to take land into 
trust in Alaska for Alaska Native communities.34

➢ The State of Alaska rests its argument for exclusive criminal law 
jurisdiction on P.L. 83-280. Yet, courts within and outside Alaska 
have unanimously affirmed that P.L. 83-280 left concurrent State 
and inherent Tribal jurisdiction intact within Indian country. The 
State cannot simultaneously assert that, outside the Metlakatla 
Reservation, there is no Indian country in Alaska and that 

 P.L. 83-280 prevails. 

➢ Evidence in Alaska suggests that Tribes do have a land base on 
which to exercise criminal jurisdiction. At least some Alaska 
municipalities already are entering into agreements with Native 
villages that acknowledge the exclusive operation of Native law 
and law enforcement within overlapping municipal and village 
boundaries. One such example is the agreement between Alaskan 
city of Quinhagak and the Native Village of Kwinhagak.35 

 Without doubt, the Commission understands that the structure of 
Alaska’s criminal justice system is consistent with the overall organization 
of Alaska State government, which is more centralized than any other 
U.S. state’s.36 In Alaska, most State programs and functions operate from a 
designated hub or hubs, and less attention is paid in Alaska than in other 
States to developing local capacity. Given this orientation, when Federal 
policy augmented State authority to include authority over Alaska Native 
lands, the State reflexively absorbed and centralized that authority.

 But understanding the history of Alaska’s system does not imply that 
it should continue, especially as its population keeps growing. The serious 
and ongoing crime and disorder problems in rural and Native regions 
of the State are evidence that the system is deeply flawed and that it has 
failed. From the standpoint of public safety, to leave the system unchanged 
makes the State of Alaska’s continued assertion of exclusive jurisdiction 
seem not only unwise, but also incautious. It also is indefensibly expensive 
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to all Alaskans in terms of the human and economic toll it is taking on this 
and future generations of Alaskans.

 The VPSO and VAWA Amendment exclusions are two specific 
examples of way the organization and orientation of the State’s criminal 
justice system fail to prevent crime and imperil public safety

➢ The Village Public Safety Officer position. The VPSO position is 
emblematic of the deficiencies in Alaska’s criminal justice system 
for Tribal communities. These quasi-law enforcement field officers 
are paid by Alaska Native Corporations, but report to the Alaska 
State Patrol, and are not accountable directly to Alaska Native 
communities. They perform numerous nonpolicing functions, 
have limited training, and cannot carry firearms—despite the great 
volatility of many situations they encounter. There is no reason for 
Alaska to use this model other than cost savings. VPSOs themselves 
can be exceptional officers, but the plans to expand the VPSO system 
do not translate into the scale of public safety enhancements that 
are necessary.

➢ The harms in the VAWA Amendments exclusion. Title IX, Section 
901 of the Violence Against Women Reauthorization Act of 2013 
includes a special rule limiting the Special Domestic Violence 
Criminal Jurisdiction in the Act to the Metlakatla Indian Community, 
leaving 228 other Tribes in Alaska without its benefit. The VAWA 
Amendments provisions allow Tribal courts to exercise this 
jurisdiction even against non-Natives under certain circumstances, 
and in several respects may apply in the absence of Indian country 
(for example, when the victim is a spouse, intimate partner, or 
dating partner of a member of the participating Tribe). The civil 
provisions allowing for protective orders also are not tied to the 
requirement of “Indian country.” Exempting all but one of Alaska’s 
Tribes from this legislation deprives them—and the State overall—of 
an essential tool in the fight against domestic violence and sexual 
assault.

 Furthermore, crime and safety problems are only one the system’s 
many negative consequences:

➢ Alaska’s approach to providing criminal justice services is unfair. 
Alaska Natives, especially those living in rural areas of the State, 
have not had access to the level and quality of public safety services 
available to other State residents or that they should rightly expect 
as U.S. citizens. Given the higher rates of crime that prevail in 
Alaska Native communities, the inequities are even greater in 
relative terms. The State of Alaska’s overarching lack of respect for 
Tribal authority further magnifies fairness concerns.
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➢ Alaska’s approach creates and reinforces discriminatory attitudes 
about Alaska Natives and the governing capacities of Alaska Native 
Tribes. As long as the system that helped create the problems is 
allowed to persist, the general public will be tempted to assume that 
the fault lies with the victims—when instead, Alaska Natives and 
Alaska Native Tribal governments have had relatively little say in 
the way crime and justice are addressed in their communities.

➢ Alaska’s approach puts the State out of step with the rest of the 
United States and with international norms. As the State Attorney 
General’s letter demonstrates, Alaska steadfastly relies on ANCSA 
as the basis of its interactions with Tribes. But placed in context, 
ANCSA was the last gasp of Federal “Termination Policy,” which 
focused on ending government-to-government relationships with 
Native nations. A mere 4 years later, Congress passed the Indian 
Self-Determination and Education Assistance Act of 1975 

 (P.L. 93-638), and Federal policy moved strongly in the direction of 
Tribal empowerment. Since then, evidence has accumulated that 
Tribal self-government is the best means of improving outcomes for 
American Indians living in Tribal communities,37 and international 
law has affirmed the importance of self-determination for 
Indigenous peoples.38 

➢ Alaska’s approach will lead to significant criminal justice and 
litigation costs. A variety of legal rulings and court decisions 
underscore the strong differences of opinion about State and Tribal 
government powers in Alaska. These decisions include: the 133-
page opinion of the Department of the Interior Solicitor in 1993 
that ANCSA had not terminated villages’ status as Tribes,39 the 
U.S. Supreme Court’s decision in Venetie, and the Alaska Supreme 
Court’s 1999 decision in John v. Baker40 that Alaska Native Tribal 
courts can regulate internal domestic affairs even if Tribes do not 
have federally recognized Indian country. Without policy change, 
the future will look much like the contested past, only with much 
bigger and costlier problems compounded over time. As one expert 
has observed, “the extent of Tribal jurisdiction in Alaska is not yet 
clear, and will likely be the subject of State and Federal court cases 
for years to come.”41 Even if Alaska wins cases, the financial and 
social costs of litigation will be considerable and could be avoided 
altogether if State-Tribal relations instead were characterized by 
respect, mutual recognition, and partnership.

➢ Alaska’s approach may result in irrevocable harm. The 75 Alaska 
Native villages that lack any law enforcement presence must 
contend with the prevailing sentiment in the State, which the 
Commissioners frequently heard from State and Federal leaders, 
that they should “just move.” The Commission was told repeatedly, 
in other words, that many Alaska Natives should relocate to 
larger, semi-urban centers, where there are law enforcement, 
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Circle Peacemaking in the Organized Village of Kake is a community-based 
restorative justice process for both adults and juveniles. State judges can defer to it 
for sentencing decisions and community members can turn there before problems 
deteriorate into official concerns. Kake circle peacemaking focuses on restoring balance 
to offenders’ lives and to healing ruptures in their family, clan, Tribe, and community 
relationships. While literally sitting in a circle, justice system personnel, village elders, 
service providers, and any interested or affected community members meet with the 
offender and victim(s) to “speak from the heart in a shared search for understanding of 
the event” and to “together identify the steps necessary to assist in healing all affected 
parties and prevent future crimes.” Kake Circle Peacemaking has led to decreased 
substance abuse, decreased offending, which is reflected in recidivism rates as much 
as 40 percentage points lower than the comparable State of Alaska figure, and greater 
Tribal self-determination.43

One of the vehicles of change which I view as a hopeful, empowering mechanism is 
catching on in some villages in this region. The Western way of locking people up to sit 
in a jail cell and receive three meals a day and not really have to do anything meaningful 
to make things right is not too effective.…Some of our State Magistrates and some State 
Judges are offering the option of the offender who has been charged and pled guilty to a 
misdemeanor or lower offence, to go before their home communities and be in a circle 
and to take ownership of their mistake in a meaningful way which can only happen in 
the safety and caring of a circle by the people who helped raise you. This is an example 
of a positive solution.

Mishal Tooyak Gaede, Tribal Court Facilitator, Tanana Chiefs Conference
Letter to the Commission,

October 31, 2012 

One of the concluding observations I would make is that as a result of our activities 
within the State we become painfully aware that there was a tendency to be a wide gap 
between State governments and Tribal governments with regard to the roles in rural 
Alaska.

Mayor Bruce Botelho, Commissioner, Alaska Rural Justice and Law Enforcement Commission
Testimony before the Indian Law and Order Commission, Hearing at Tulalip Indian Reservation

September 7, 2011
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court services, and support for victims and offenders. For 
communities that already are under great stress from natural 
resource development, environmental degradation, climate change, 
competition over subsistence resources, complex restrictions on 
subsistence activities, high prices for food and fuel, and substandard 
housing and sanitation conditions, this relatively callous attitude 
toward village public safety may be the final straw, leading to the 
dissolution of villages and the abandonment of life ways forged in 
the crucible of the Arctic thousands of years ago. While cultural 
change is to be expected, it should be guided by community 
choices—not forced by colonial policy.

Making change. Some important initial reforms have gained toeholds 
within the current system, particularly within the Alaska State judiciary. 
In her 2013 “State of the Judiciary Address,” Chief Justice Dana Fabe 
of the Alaska Supreme Court praised both the State-deputized circle 
sentencing program, a traditional Native practice for restoring breaches 
in the community caused by wrongdoing, which the State has piloted as a 
sentencing practice in a limited number of State court proceedings, and 
Tribal courts, which are fully independent of State control:

Tribal courts bring not only local knowledge, cultural sensitivity, and 
expertise to the table, but also are a valuable resource, experience, 
and a have a high level of local trust. They exist in at least half the 
villages of our State and stand ready, willing, and able to take part in 
local justice delivery. Just as the three branches of State government 
must work together closely to ensure effective delivery of justice 
throughout the State court system, State and Tribal courts must 
work together closely to ensure a system of rural justice delivery 
that responds to the needs of every village in a manner that is 
timely, effective, and fair.42

 Backing up words with action, Justice Fabe and her colleagues have 
been instrumental in improving the enforceability of Tribal court orders 
concerning domestic violence and engaging State and Tribal courts in 
shared training meetings.

 This outreach and innovation by the Alaska judiciary is impressive 
and welcome, but it falls far short of what is truly needed. More Tribal 
villages need Tribal courts and sentencing circles, and where such 
institutions already exist, greater Tribal jurisdiction could make them even 
more effective. 

 Native villages without reasonable access to law enforcement 
should have that access, and all of their law enforcement officers should 
have the training and approval to carry firearms subject to standards that 
accord with all State peace officers. Native village residents should be able 
to participate locally in substance abuse treatment, technology-assisted 
alternatives to detention, and anger management programs. Not only the 
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State’s judicial branch, but also all of State government should be working 
in greater collaboration with Alaska Native Tribes. The immediate and 
overriding need is for a criminal justice system that fully recognizes, 
respects, and empowers their governments.

 What policy adjustments the State of Alaska should make in support 
of greater Tribal authority over criminal justice is something the State and 
its citizens should decide, not the Indian Law and Order Commission. The 
Commission notes only that a variety of organizational models support 
greater empowerment and that the shift must include the financial means 
for Tribal governments to do their share. Among others, options include: 

➢ collaborating with Tribes on other criminal justice issues 

➢ deputizing Tribes to provide a wide array of criminal justice services

➢ delegating or deputizing Tribal judges, including the expanded use 
of circle sentencing and traditional dispute resolution 

➢ leveraging the State and Tribal governments’ concurrent criminal 
jurisdiction to develop specific, locally optimal criminal justice 
approaches

➢ adopting a policy of State deference to Tribal authority in Tribal 
communities

 Questions about how Tribal government services will be paid for 
immediately draw attention to an important difference between village 
and urban Alaska communities. Village subsistence economies do not lend 
themselves to many traditional means of government revenue generation, 
such as imposing a sales tax. Instead, other forms of finance must be found. 
Tribal governments may have access to certain Federal income streams 
(especially if the Commission’s recommendations concerning base funding 
are implemented), and some may have site-specific revenue opportunities, 
such as in wildlife management, extractable resources, and government 
contracts. 

 The State government can also generate funds for Tribal criminal 
justice programming by rooting out inefficiencies and wasteful spending 
in its current organization, taking advantage of cost-savings from the 
increased use of alternatives to detention and other innovations in service 
provision, and moving money out of regional centers when increases in 
Tribal capacity make the current extent of service provision unnecessary.44 

 Regional Alaska Native Corporations, the largest beneficiaries 
from Tribal resources over the last four decades, also should increase 
their contributions to the governments that justify their existence. The 
bottom line is that as Alaska Native Tribal governments must have 
adequate finances to carry out the functions of government, meet their 
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responsibilities to citizens, and work to improve their citizens’ lives. As a 
legal matter, such changes may require statutory and constitutional change 
in Alaska, as well as corresponding reforms to ANSCA and other laws.45

 While acknowledging that change in the criminal justice system 
that serves Native Alaska is primarily a State and Tribal responsibility, the 
Indian Law and Order Commission observes that there also is a role for 
Congress. By making relatively modest changes to law and policy, Congress 
can help create a jurisdictional framework that supports Tribal sovereignty, 
provides a clearer role for the State, and lays groundwork for the resolution 
of resourcing issues.

 Because the vast majority of public safety concerns in rural and 
Native Alaska relate to substance abuse, minimizing harms from alcohol 
and drug use will be key to addressing public safety issues in Native 
villages. There must be creative thinking about substance abuse problems 
and other local public safety concerns, by a broader set of individuals, 
(especially Tribal governments, but others as well), who can leverage a 
wider set of resources. 

 When Tribal governments have a larger decision-making role, 
it is likely that even more locally based, therapeutic sentencing models 
will emerge; that treatment resources in Native villages will be more 
integrated with law enforcement; that criminal justice and social services 
will be deployed more often for prevention and harm reduction than for 
intervention and punishment; and that new players, such as nonprofit 
organizations or Tribal collaboratives, will join in. This is not to minimize 
the difficulty in solving problems related to transportation, access, and 
infrastructure, but to suggest that even for very entrenched problems like 
substance abuse reduction, expanding local Tribal governments’ authority 
offers more hope than does the status quo.

Recommendations

2.1: Congress should overturn the U.S. Supreme Court’s decision in 
Alaska v. Native Village of Venetie Tribal Government,46 by amending 
ANCSA47 to provide that former reservation lands acquired in fee by 
Alaska Native villages and other lands transferred in fee to Native 
villages pursuant to ANCSA are Indian country. 

 The Venetie decision was based on an outdated and static 
understanding of ANCSA. Although that statute was first enacted under the 
influence of Termination Policy, it has been amended and reinterpreted 
many times since then, moving gradually but unmistakably toward a Tribal 
self-determination model. Thus, although the original language of ANCSA 
disavowed “lengthy wardship or trusteeship”48 for Alaska Natives, later 
amendments deliberately extended restrictions on transfer of shares in 
Alaska Native Corporations out of Native ownership, and included other 
measures to ensure continued Native control of Alaska Native Corporations 
and the lands they own.49
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 Further, as noted above, in 1993 the executive branch confirmed 
recognition of Alaska Native villages as federally recognized Indian nations 
with a government-to-government relationship with the United States. 
Since then Federal agencies have been providing services to Alaska Native 
villages that clearly qualify as Indian country much as they do for Tribes 
on reservation lands. Nothing in ANCSA expressly barred the treatment of 
these former reservation and other Tribal fee lands as Indian country. As 
a consequence, the Venetie decision has been widely criticized for failing 
“to honor longstanding principles of Indian law favoring the preservation 
of Tribal rights and powers until Congress clearly expresses its intent to 
terminate those rights and powers.”50 Congress should step forward and 
correct the Supreme Court’s misguided interpretation of ANCSA.

2.2: Congress and the President should amend the definitions of 
Indian country to clarify (or affirm) that Native allotments and 
Native-owned town sites in Alaska are Indian country. 

 There is an archipelago of lands—individual Indian allotments and 
commonly held lands within Alaska Native town sites—that ANCSA did not 
affect. These are geographies over which the Federal government retains a 
trust responsibility, and they should be fully recognized as Indian country.

 These parcels are not insignificant—conservative estimates place 
their total area somewhere between 4 and 6 million acres.51 If a land base 
is what is needed to exercise criminal jurisdiction (and other kinds of 
land-based jurisdiction), the change would clarify that at least some Alaska 
Native Tribes do have one. Furthermore, these lands are foothold from 
which Indian country in Alaska can be expanded. 

2.3: Congress should amend the Alaska Native Claims Settlement 
Act to allow a transfer of lands from Regional Corporations to 
Tribal governments; to allow transferred lands to be put into trust 
and included within the definition of Indian country in the Federal 
criminal code; to allow Alaska Native Tribes to put tribally owned 
fee simple land similarly into trust; and to channel more resources 
directly to Alaska Native Tribal governments for the provision of 
governmental services in those communities.

 To assert substantial land-based jurisdiction, Alaska Native Tribes 
need more land, with a focus on restoring and consolidating Tribal 
authority within Native villages and town sites. Transfers of Regional 
Corporation land back to Tribes and conversion of this land to trust status 
makes that possible. Tribes also should have the option of converting 
any land held in fee simple to trust status to further enlarge the reach of 
territorial jurisdiction. 

 Where Tribes in Alaska pursue such land consolidation and create 
larger swaths of Indian country in Alaska, the argument for them to opt out 
of P.L. 83-280 jurisdiction (as provided for in Commission recommendation 
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1.1) is at least as strong as it is for P.L. 83-280 Tribes in the lower 48. 
Indeed, Alaska Native Tribes may have a stronger case for exiting State 
jurisdiction under P.L. 83-280 because the State of Alaska centralizes its 
jurisdiction much more than other States, allowing even less local control.

 Significantly, there are benefits of larger Tribal land bases that 
extend beyond improved criminal justice. For one, larger land bases help 
secure economic opportunity, that is, market opportunities that could 
help fund Tribal government and subsistence activities that provide Tribal 
citizens with greater food and financial security. 

 In fact, a larger tribally controlled land base for subsistence 
may have a variety of positive consequences. It can be protective of 
the environment, as Alaska Native communities have a vested interest 
in sustaining ecological health. It can decrease the criminalization of 
subsistence harvesting by expanding the geography in which community 
members can harvest without facing a choice between breaking the law 
and feeding their families. And, it may decrease social distress (which 
ultimately relates to public safety concerns) by providing productive, self-
esteem enhancing “employment” for community members. 

 Some lawmakers have considered ANCSA sacrosanct, and may 
object to its amendment. But the Commission notes that ANCSA has been 
amended many times before with the intention of protecting Alaska Native 
resources, and the Commission’s proposals share that commitment.52 
Indeed, from its passage in 1971, ANCSA was amended by nearly every 
Congress for the next 35 years, so it is hardly set in stone.53

 Moreover, while the Commission’s proposals for amendment are 
relatively modest, its members also observe that ANCSA got Indian policy 
in Alaska wrong. ANCSA has strong similarities to the General Allotment 
Act of 1887, which by converting communal land into individual land 
assets was intended to assist American Indians in adapting to Western life 
ways. The legislation’s implicit assumption was that after a generation 
or two, Indigenous peoples would no longer desire Tribal settlement 
arrangements. But, by the early 1930s, the empirical evidence generated by 
five decades of allotment invalidated the idea that American Indians would 
assimilate or that land allotment was the best way forward. 

 The U.S. government acknowledged its error and repudiated its 
policy with the Indian Reorganization Act of 1934 (IRA).54 While the IRA 
has been problematic in some ways, it firmly recognized Tribal sovereignty 
and Tribes’ right to hold lands in common. It also led to reinvestment in 
American Indian communities with the understanding clarified in 
P.L. 93-638 that local Tribal governments are best positioned to address the 
social and economic needs of their citizens. Forty years after the passage 
of ANCSA, the Commission finds that the United States again has empirical 
evidence that allotment—albeit in a newer form—does not work. As 
Congress did with passage of the IRA, it is time to respond to the evidence 
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As the Federal government feverishly works to ward off a looming cash crunch, Alaska 
needs to work with Tribes creatively to conserve dwindling resources. The models are 
already there. The proverbial wheel need not be re-invented. Isn’t the goal to solve 
the problems associated with jurisdiction, not perpetuate them? States like Wisconsin, 
Maine, and Arizona are to be applauded in their efforts to push through outdated 
prejudices and fears to create cooperative, problem-solving protocols. In some States, 
a simple cup of coffee between historic adversaries grew into powerful partnerships. 
We stand on fertile ground to develop both responsible and effective tools to reduce the 
domestic violence epidemic in Alaska and enter a new age of mutual understanding and 
cooperation.

Myron Naneng, Sr., President of the Association of Village Council Presidents
Alaska Dispatch
March 17, 2013

Overarching Themes of the 2006 Alaska Rural Justice and Law Enforcement Commission 
Report

1. Engage in more partnering and collaboration, especially through cross-
jurisdictional agreements

2. Make systemic changes to improve rural law enforcement, especially changes 
that would support the training and certification of more Tribal officers

3. Enlarge the use of community-based solutions, especially through the 
delegation of authority to Tribes to address juvenile matters

4. Broaden the use of prevention approaches, with a special concentration on 
cultural relevance

5. Broaden the use of therapeutic approaches, including linking these 
approaches to culturally appropriate child welfare services

6. Increase employment of rural residents in law enforcement and judicial 
services by recruiting rural and Alaska Natives, creating opportunities for in-
community probation supervision, and contracting with tribes for community 
service

7. Build additional capacity through infrastructure investments in housing for 
public safety officers, holding facilities in rural Alaska, and improve equipment 

8. Increase access to judicial services, especially through increased jurisdiction 
and funding for Tribal courts

9. Expand the use of new technologies, especially by learning from the 
implementation of tele-medicine
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that Alaska Native nations are not going away and reaffirm the status of 
Alaska Native Tribal governments as the key players in improving the lives 
of Alaska Natives. The recommended amendments to ANCSA for the return 
of land assets and for financial support of Tribal governments are based on 
this understanding.

2.4: Congress should repeal Section 910 of Title IX of the Violence 
Against Women Reauthorization Act of 2013 (VAWA Amendments), 
and thereby permit Alaska Native communities and their courts to 
address domestic violence and sexual assault, committed by Tribal 
members and non-Natives, the same as now will be done in the lower 
48. 

 The special rule applying Title IX of the VAWA Amendments to 
only one Native community in Alaska is inimical to providing effective 
public safety in Alaska. A simple fix is the removal of the one section 
relating to Alaska, which puts Alaska Native communities on par with 
Native communities throughout the nation. Allowing Tribal courts to 
issue protective orders, to enforce them, and provide the local, immediate 
deterrence effect of these judicial actions may be the single-most effective 
tool in fighting domestic violence and sexual assault in Native communities 
in Alaska. Significantly, many of the VAWA Amendments provisions apply 
even in the absence of Indian country and clearly should be in the purview 
of Tribal courts in Alaska.55

2.5: Congress should affirm the inherent criminal jurisdiction of 
Alaska Native Tribal governments over their members within the 
external boundaries of their villages. 

 P.L. 83-280 does not fit well in Alaska, predicated as it was on the 
presence of Indian country as defined by the Federal criminal code. The 
changes wrought by ANCSA effectively diminished any real meaning for 
P.L. 83-280 in Alaska, yet it is the law that the State relies on to hold that 
Alaska Native Tribes cannot exercise concurrent criminal law jurisdiction 
over their own members, frustrating the development of local-level 
criminal justice institutions. Regardless of what lands Tribes own or 
whether they are considered Indian country, this recommendation offers 
an opportunity to use new tools to respond to the public safety crisis in 
Alaska Native communities. 

 These changes authorize Tribes to locally and immediately attend 
to violence and criminal activity. They make it easier to create State-Tribal 
MOUs for law enforcement deputization and cross-deputization, cooperate 
in prosecution and sentencing, and apply criminal justice resources for 
optimal, mutual benefit. Such reforms also facilitate the ability of Alaska 
Native Tribes and nations to work together for mutual benefit, such as 
creating intertribal courts and institutions. Of course, to make the most 
of this Federal affirmation, Tribes should take action to clarify and, as 
necessary, formalize Tribal law for governing their recognized territories, 
especially law that relates to public safety.
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Conclusion

In the words of Chief Justice Fabe:
Every study or survey of rural justice over the past two decades has 
acknowledged the unique and compelling justice needs of Alaska’s 
small and isolated villages. The Alaska Sentencing Commission, the 
Alaska Natives Commission, the Alaska Judicial Council, the Alaska 
Supreme Court’s Advisory Committee on Fairness and Access, the 
Alaska Commission on Rural Governance and Empowerment, 
and the Alaska Rural Justice and Law Enforcement Commission, 
have each studied the issues thoroughly. Consistent among their 
recommendations is a theme heard with increasing urgency: the 
need for greater opportunities for local community leaders and 
organizations to engage in justice delivery at the local level. Quite 
simply, for courts to effectively serve the needs of rural residents, 
justice cannot be something delivered in a far-off court by strangers, 
but something in which local people—those most intimately 
affected—can be directly and meaningfully involved.56

 The Chief Justice’s framing of the systemic dysfunction that flows 
from the State’s existing justice system may give reason for hope. Yet hope 
is not a strategy.

 The Indian Law and Order Commission is not the first advisory 
board to recognize the lack of access to safety and public safety services 
in Alaska Native communities. But it should be the last. The situation in 
Alaska is urgent and of national, and not just State or regional, importance. 
Only the combined efforts of Federal, State, and Tribal leaders will be 
sufficient to change course and put all Alaskans on a better path.
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Chapter Three 

Strengthening 

Tribal Justice:
  
Law Enforcement,
  
Prosecution, and Courts
 

Many Tribal justice systems are undergoing unprecedented change 
as Native nations consider extending their inherent criminal jurisdiction 
over non-Indians in domestic violence cases as provided by the Violence 
Against Women Act Reauthorization Act of 2013 (VAWA Amendments), and 
as they implement the advanced sentencing options for Indians provided 
by the Tribal Law and Order Act of 2010 (TLOA). The jurisdictional 
reforms that the Indian Law and Order Commission recommends (Chapter 
1)—up to and including the ability of Indian nations to exit the Federal 
criminal justice system, except for Federal laws of general application and 
to retrocede from State criminal jurisdiction in P.L. 83-280 States—will 
present ever greater opportunities for strengthening locally accountable, 
tribally based criminal justice systems. 

The Commission proposes specific reforms in three areas: law 
enforcement, prosecution and legal services, and increased cooperation 
with the Federal judiciary. When these reforms are implemented with the 
jurisdictional, juvenile justice, and other proposals detailed in this report, 
Tribal justice systems can close the public safety gap between Indian 
country and the rest of the United States. An examination of the technical 
issues related to Federal funding in Indian country, including grant 
programs, results in recommendations to speed these resources to the 
Tribal nations that need them with less delay and bureaucratic red tape. 
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Findings and Conclusions: Police Power and Data 
Strengthen Tribal Law Enforcement  

What works: boots on the ground. A foundational premise of this report 
is that Indian Tribes and nations throughout our country would benefit 
enormously if locally based and accountable law enforcement officers 
were staffed at force levels comparable to similarly situated communities 
off-reservation. There is strong empirical support for this common-sense 
assumption. 

For approximately 24 months spanning 2009-2011, the Office of 
Justice Services (OJS) in the Bureau of Indian Affairs (BIA) increased 
staffing levels on four Indian reservations to achieve such parity: 

➢ The Wind River Indian Reservation of Wyoming, home to the 
Eastern Cheyenne and Northern Arapaho Tribes 

➢ The Rocky Boy’s Chippewa-Cree Reservation in Montana 

➢ The Mescalero Apache Reservation in New Mexico 

➢ The Standing Rock Sioux Reservation in South Dakota 

BIA’s “High Priority Performance Goal (HPPG)” Initiative1 was 
intended to raise law enforcement staffing levels on those four reservations 
to a level commensurate with comparable off-reservation communities. 
In addition to raising force levels, by supporting crime prevention and 
deterrence, rather than relying on crisis and emergency response, the 
HPPG Initiative took more assertive steps to reduce disproportionately high 
crime rates on all four reservations. 

This strategy included data-driven intervention planning, crime 
tracking, and ongoing evaluation of officer deployment. In other words, 
HPPG concentrated on raising force levels to parity and shifting those 
officers’ emphasis to more proactive missions. Importantly, however, 
HPPG had self-designed limitations. Perhaps most significantly, only law 
enforcement levels were increased. Due to budget restrictions and divided 
authority between OJS (part of the U.S. Department of the Interior) and the 
U.S. Department of Justice (DOJ), staffing for other components of these 
Tribal justice systems, including prosecution and judicial staff, were not 
increased. 

At the outset of HPPG, OJS and its director, Darren Cruzan, 
had a modest goal for this initiative: to reduce crime on each of these 
reservations by 5 percent. Yet despite its limitations, the HPPG Initiative’s 
results more than exceeded expectations. On average, violent crime rates 
across the four reservations in the HPPG Initiative fell 35 percent over 2 
years—by 68 percent at Mescalero alone.2 In each case, crime rates initially 
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went up, as local citizens, responding to a more visible and active law 
enforcement presence, gained the confidence to report more crimes, and 
then declined nearly across the board. 

Reminiscent of “hotspot policing,” an approach that has been 
effective in America’s urban areas, the simple premises behind HPPG— 
parity in force levels, coupled with more emphasis on crime prevention 
and deterrence, attests to what can happen when Tribal authorities have 
the comparable resources needed to do the job.3 As one HPPG participant 
noted, “We knew from the very beginning that the numbers [would be] 
the key to being successful. You’ve got to get people on the ground to start 
making a difference.”4 

Federal resource constraints. While the HPPG Initiative demonstrates what 
can work in Indian country, the Commission hastens to note that HPPG’s 
results can neither be replicated nor sustained on very many other Tribal 
reservations due to the extremely limited Federal and State funding options 
currently available to Indian country. 

Even in the midst of HPPG, OJS provided congressionally 
appropriated funds to just 3,268 total law enforcement positions in all of 
Indian country. Of that total, FY 2010 data show 434 positions within OJS 
itself, the majority of them not sworn peace officer positions, and 2,834 
positions with Tribal law enforcement agencies. The latter may receive 
funding not only from OJS, through agreements under P.L. 93-638, but also 
from DOJ through Community Oriented Policing Services (COPS) grants, 
and/or directly from their Tribal governments. Of the remaining OJS 
employees, those who are sworn as peace officers are expected to provide 
services to 191 separate law enforcement programs (40 BIA-operated and 
151 tribally operated) and police a staggering 56 million acres of Indian 
lands.5 This staffing level is obviously much too low to pursue effective 
strategies such as HPPG in very many places, let alone across the board. 
In fact, to avoid reducing law enforcement coverage elsewhere in Indian 
country, BIA had to borrow officers from other law enforcement services 
within the U.S. Department of the Interior (the National Park Service and 
U.S. Fish and Wildlife Service, for example) just to implement HPPG. 

Despite the current budget reality, the Commission believes it 
is absolutely imperative that the results of the HPPG Initiative not be 
forgotten. The findings are real, the results validated, and the lessons 
clear: Parity in law enforcement services prevents crime and reduces 
violent crime rates. At a minimum, Congress should seriously consider 
projecting the results of HPPG to the other 566 federally recognized Indian 
Tribes to establish a base-level funding level for boots-on-the-ground law 
enforcement staffing levels and services. 

Even if those funding levels cannot be achieved in the near 
term, increases might nonetheless be phased in over time until actual 
parity is achieved. Nor, of course, should law enforcement be the only 
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“Despite the current budget reality, the Commission 
believes it is absolutely imperative that the results of the 
HPPG Initiative not be forgotten. The findings are real, 
the results validated, and the lessons clear: Parity in law 
enforcement services prevents crime and reduces violent 
crime rates.” 
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consideration; the rest of the criminal justice system, along with social 
service departments and other wrap-around service providers, must also 
be considered for funding enhancements. Preventing violent crime not only 
saves lives, but, as economists the world over can attest, also can greatly 
reduce economic loss. 

As congressional appropriators consider how parity-based criminal 
justice resources might reduce both direct and indirect costs to Federal 
and State justice systems, and as Tribal governments take on more 
fiscal responsibility and authority for keeping law and order on their 
reservations, lawmakers should also take into account just how serious the 
current disparities between Indian country and the rest of the United States 
have become: 

➢	 For FY 2010, OJS staffing levels for sworn personnel providing 
direct services within the six OJS Districts were estimated at 
approximately 1.08 officers per 1,000 residents. 

➢ Using the Indian Tribes’ current sworn personnel staffing levels, 
Tribal law enforcement were estimated in FY 2010 at approximately 
2.16 officers per 1,000 residents. 

➢	 Combining the current funded OJS and Tribal law enforcement 
forces, the total ratio for Indian country law enforcement (OJS 
and Tribal), based upon their reported service populations, was 
approximately 1.91 officers per 1,000 residents in FY 2010. Thus, all 
of these staffing ratios are below the comparable national average of 
3.5 officers per 1,000 residents.6 

In fact, when funded but unfilled positions are counted in 
the mix, Indian country data in 2010 show a need for at least 2,991 
additional law enforcement officers—a 50 percent staffing shortfall.7 

Since 2010, these staff shortages have not been addressed in any 
substantial, across-the-board fashion. The U.S. Department of the Interior 
(DOI) has asked for and received incremental increases to its Indian 
country law enforcement budget. DOJ funding available through the COPS 
program actually has fallen.8 The deficits remain; the vast majority of law 
enforcement and public safety departments in Indian country do not have 
the coverage capacity and flexibility they need to implement the strategies 
they know will work to fight crime. 

State and local law enforcement. The forgoing discussion applies primarily 
to Tribes whose land remains under Federal criminal jurisdiction—yet a 
Tribe’s ability to implement what works in Indian country law enforcement 
is even more constrained if it is subject to P.L. 83-2809 or to the dictates 
of a particular congressional settlement act.10 In these cases, Congress 
has transferred Federal criminal jurisdiction on Indian lands to State 
governments and approved the enforcement of a State’s criminal code, by 
State and local law enforcement officers. 
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What we do see is an absence of law enforcement on Tribal property. There’s not law 
enforcement for two reasons. One is geographical area. It’s a remote area, at least in our 
county. The other is lack of resources. Now, I know our Tribes have reached out to the 
Federal government for resources, looked out to the State. California is a P.L. 280 State; 
we have the responsibility of enforcing criminal laws. But when rural counties lack the 
resource to even have effective law enforcement in their urban population, it’s virtually 
impossible to have law enforcement in our rural areas, including Tribal areas. The 
Tribes have looked to develop their own Tribal law enforcement agency. But you have 
the same issues that the State faces, the lack of resources…at the end of the day, without 
resources to have staff, you’re going to continue to have an absence of law enforcement 
in Tribal areas. 

Paul Gallegos, District Attorney, Humboldt County, CA 
Testimony before the Indian Law and Order Commission, Hearing at Agua Caliente Reservation, CA 

February 16, 2012 

And we lack manpower, we lack equipment, and we lack other resources right down 
through the level … to assist with victim witness advocates, Tribal courts. So it’s like 
working with strings and tin cans at times. And if it weren’t for some of the grants that 
we have to go out and try to be awarded from year to year, to be honest with you, I 
probably wouldn’t have even cruisers to operate for the patrol officers….I look at the 
grant process as another piece that to me it’s almost who can beg the loudest and who 
can paint the picture of the worst of the worst. And I think that’s a shame. Because, 
again, I think the government is stepping away from their responsibility to provide the 
resources we need. 

Robert Bryant, Chief of Police, Penobscot Nation 
Testimony before the Indian Law and Order Commission, Hearing in Nashville, TN 

July 13, 2012 
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The Commission has addressed many of the significant problems 
with P.L. 83-280 and other conferrals of State jurisdiction (Chapter 1). The 
point here is more specific and targeted. As a consequence of P.L. 83-280 
and the settlement acts, Federal investment in Tribal justice systems has 
been even more limited than elsewhere in Indian country. Nor is much 
help forthcoming from State governments; they have found it difficult to 
satisfy the demands of what is essentially an unfunded Federal mandate. 

For example, while P.L. 83-280 “did not eliminate or limit Tribal 
criminal jurisdiction, the Department of the Interior often used it as 
justification for denying funding support to Tribes in the affected States for 
law enforcement and criminal justice.”11 As recently as September 2013, 
the U.S. Court of Appeals for the Ninth Circuit denied a Tribe in California 
(a mandatory P.L. 83-280 State) access to OJS law enforcement funds via 
a P.L. 93-638 contract,12 noting: “We have serious doubts that the funding 
of law enforcement on the Los Coyotes Reservation is adequate, but that 
problem is unfortunately not unique to this Tribe.”13 Consequently, the 
majority of Tribes in the P. L. 83-280 States and the “settlement Tribes” 
continue to be denied eligibility for Federal grants or direct contract funds 
to finance their own police forces (which non-P. L. 83-280 Tribes regularly 
seek and obtain). 

Although the six States in which the stipulations of P.L. 83-280 
were mandatory were presumed capable of fulfilling new administrative 
commitments, the States “often did not have funding to provide for public 
safety.”14 “Suddenly required to hire more police, more judges, more prison 
guards, more probation and parole officers…and to build new police 
stations, courthouses, and jails, [States] tottered under their new financial 
obligations.”15 

The results were immediate and posed significant challenges 
to maintaining law and order on the ground in Tribal communities. In 
Nebraska, for example, the State government faced such financial hardship 
that the “Omaha and Winnebago reservations [were] left without any 
law enforcement once federal officers withdrew.”16 Even today, 60 years 
after the passage of P.L. 83-280, the Commission heard testimony about 
these gaps in law enforcement. Particularly in remote, rural areas, calls 
for service go unanswered, victims are left unattended, criminals are 
undeterred, and Tribal governments are left stranded with high-crime 
environments that they must somehow manage on their own. To the extent 
that States and localities do provide law enforcement, witnesses testified 
that there is deep distrust between local non-Indian law enforcement 
and these Tribal communities, which is evidenced by frequent conflicts, 
communication failures, and disrespectful actions. 

As the Commission has noted elsewhere, a more locally based 
Tribal police force, accountable and accessible to the communities they 
serve, could do better. In fact, examples drawn from P.L. 83-280 settings 
show that they do: resources matter. Tribes that have been able to raise 
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government revenue from Tribal gaming or other economic activities and 
have invested in creating a Tribal police force realize overall public safety 
improvements. Tribal police are able to provide rapid response. They are 
able to arrest Indians and either detain or arrest non-Indian suspects. The 
mere presence of Tribal police, visible on the reservation or rancheria, 
especially when able to patrol the Tribal lands, has an undeniable deterrent 
effect. Critically, they are an agency that the Tribal community can trust. 

Data deficits. OJS’s handbook of lessons learned and “how-to’s” for HPPG 
stresses the importance of both quantitative and qualitative data to the 
initiative. Perhaps because the pilot HPPG Initiative had a dedicated 
crime statistics expert, each of the sites was able generate monthly data 
on a variety of violent crimes. At least to some extent, they were able to 
track crimes by location and time of day. That may sound unremarkable, 
but given the spotty or non-existent statistical information available to 
understand and address Indian country crime, such data compilation 
and interpretation was nothing short of remarkable to the Tribes that 
participated in the HPPG Initiative. 

The departments participating in the HPPG pilot initiative were 
trained in Uniform Crime Reporting (UCR) methods, able to collect and 
share activity data among shifts, and even designed several site-specific 
data collection tools. They also had access to peer group information, 
which allowed them to compare progress across the HPPG participant 
group and to develop realistic goals. Having local and comparative data has 
been an important aspect of all similar (and similarly successful) problem-
oriented policing approaches outside Indian country as well.17 

Most Tribal police departments do not have these advantages. 
In fact, the systems for generating crime and law enforcement relevant 
data about Indian country either are nascent or undeveloped. The 
Federal Bureau of Investigation (FBI) did not consistently train Tribal 
law enforcement agencies in UCR methods until 2009, after several U.S. 
Attorneys vocally complained that even the annual FBI Crime in America 
reports lacked such basic information. In recent years, personnel in a 
number of Tribal departments have been trained; but, nothing close to a 
comprehensive, longitudinal dataset is available for Indian country. 

The National Crime Victimization Survey did not sample on Tribal 
lands until 1999, and even now, victimization data are not reported by 
reservation or for Indian country as a whole. Many Tribes lack electronic 
systems that could ease crime data collection and reporting. And, there 
is still no system that collects and aggregates data from Tribal, State, and 
Federal authorities concerning crimes committed on Indian lands, an 
omission that is particularly crippling for P.L. 83-280 Tribes. In fact, it is 
unclear whether some of the systems used for crime reporting, particularly 
at the State level, could support the necessary disaggregation. 
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To plan and assess their law enforcement and other justice 
activities, Tribes also need other kinds of data. In particular, they need 
information about: 

➢ the progress in UCR implementation across Indian country 

➢ DOJ’s efforts, via the FBI and U.S. Attorney’s Offices, to either 
investigate and prosecute crime or return cases to the Tribal 
government for action 

➢ technical assistance and training provided and “what works” 

Information about these and other markers of the Federal government’s 
efforts to partner with Indian country in fighting crime and promoting 
justice are essential. 

All of these data are vital to Tribes as they seek to increase the 
effectiveness of their law enforcement and justice systems. Significantly, 
providing much of this aggregate, national-level data is addressed in 
TLOA, and the Federal government has begun to produce it. (Appendix G 
contains a list of reports required by TLOA.) For example, for the first time, 
Tribes have data about the number of and reasons for U.S. Attorneys’ case 
declinations and the efforts DOJ is undertaking to improve data collection 
across Indian country. But Tribes also need assurance that they will have 
this planning and policy-critical information on an ongoing basis or else 
their own efforts at crime control will be less effective. 

Recommendations 

3.1: Congress and the executive branch should direct sufficient 
funds to Indian country law enforcement to bring Indian country’s 
coverage numbers into parity with the rest of the United States. 
Funding should be made equally available to a) Tribes whose lands 
are under Federal criminal jurisdiction and those whose lands are 
under State jurisdiction through P.L. 83-280 or other congressional 
authorization; b) Tribes that contract or compact under P.L. 93-638 
and its amendments or not; and c) Tribes that do or do not opt out (in 
full or in part) from Federal or State criminal jurisdiction as provided 
in Recommendation 1.1 of this report. 

HPPG put a spotlight on what works in Indian country law 
enforcement: more “boots on the ground.” What Indian country needs 
are more cops on the beat, in the community, providing deterrence 
and interdicting crime, and more and better criminal investigators. 
Significantly, simply moving Indian country toward parity with the rest 
of the United States in terms of police coverage would go far toward 
providing Indian country law enforcement with the resources Tribes need 
to fight crime. Law enforcement staffing levels are just one indispensable 
component of Tribal justice systems; the others deserve parity resourcing 
as well. 
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3.2: To generate accurate crime reports for Indian country, especially 
in Tribal areas subject to P.L. 83-280, Congress should amend the 
Federal Bureau of Investigation (FBI) Criminal Justice Information 
Services reporting requirements for State and local law enforcement 
agencies’ crime data to include information about the location at 
which a crime occurred and on victims and offenders’ Indian status. 
Similarly, it should require U.S. Department of Justice (DOJ) to 
provide reservation-level victimization data in its annual reports to 
Congress on Indian country crime. Congress also should ensure the 
production of data and data reports required by the Tribal Law and 
Order Act of 2010, which are vital to Tribes as they seek to increase the 
effectiveness of their law enforcement and justice systems, by allowing 
Tribal governments to sue the U.S. Departments of Justice and the 
Interior should they fail to produce and submit the required reports. 

Reservation-level and aggregate Indian country data are critical to 
replicating the HPPG Initiative. When Tribes have accurate data, they can 
do their part in implementing similar strategies across their jurisdictions; 
but, without it, community assessment, targeted action, and norming 
against standards is impossible. This recommendation makes it possible 
for Tribes to hold their partner Federal agencies accountable in generating 
needed law enforcement information. Even for the four Native nations 
already experienced in HPPG methods, this recommendation provides tools 
that will help them improve further still. 

Findings and Conclusions: Improving Information 
Sharing Strengthens Prosecution of Indian Country 
Crime 

What works: Special Assistant U.S. Attorneys (SAUSAs). The Indian 
country SAUSA program makes it possible for U.S. Attorneys to appoint 
appropriately qualified prosecutors to work in the capacity of an Assistant 
U.S. Attorney for the prosecution of certain Indian country cases. A 
similar program has long been used to boost Federal prosecution on 
military bases and other Federal enclaves. Indian country SAUSAs have 
been used sporadically by U.S. Attorney’s Offices in Indian country for 20 
years. In 2009, however, DOJ made the use of SAUSAs in Indian country 
a policy priority—a welcome development that is strengthening Tribal 
governments’ ability to prosecute cases and, in particular, accelerating 
Tribes’ transition to the VAWA Amendments and TLOA. 

The SAUSA model is a positive and worthwhile development in 
making Indian country safer. SAUSAs boost Tribal prosecutors’ ability to 
protect and serve in at least two important ways. First, they sometimes 
work with their respective U.S. Attorney’s Offices to refer cases arising 
on Indian lands so that the investigations do not fall through the cracks 
when the evidence permits Federal charges to be filed. Second, where 
Federal prosecution is not an option or may be less desirable, Tribal 
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prosecutors who also are SAUSAs can move forward more quickly with 
criminal charges under Tribal law. While SAUSAs don’t have the final say, 
they do have increased leverage in some cases to ensure that matters are 
addressed. 

Second, all Tribal SAUSAs are required to undergo a rigorous 
FBI background check prior to their appointment by a U.S. Attorney. 
This vetting allows SAUSAs to legally obtain access to Law Enforcement 
Sensitive (LES) information, such as Federal criminal investigative 
reports concerning cases arising in their communities. Especially in the 
many instances where Federal and Tribal jurisdiction may be concurrent, 
a Tribal prosecutor’s access to LES information is vitally important. 
It determines how Tribal prosecutors are allocating resources and 
determining and implementing their public safety priorities. 

In sum, the Commission finds that independent Tribal prosecutor’s 
offices, consisting of attorneys who operate independently from Tribal 
councils or other governing bodies, and who are federally deputized as 
SAUSAs to ensure that LES information is protected, can be key assets for 
ensuring the timely and successful prosecution of Indian country crime. 
Federally deputized Tribal prosecutors are especially well-positioned to 
ensure that police service calls in the field are quickly and thoroughly 
reviewed; investigations proceed based on admissible evidence; criminal 
charges are evaluated and filed based on which jurisdiction (Federal, State, 
and/or Tribal) is involved; and justice is pursued through the appropriate 
judicial system in a way that respects victims and defendants’ rights while 
appropriately allocating scarce resources. 

The Hopi Indian Tribe, located in rural northeastern Arizona, 
provides an example of how important SAUSAs can be in improving 
the prospects of criminal prosecution in Indian country. Hopi has about 
14,000 enrolled members with roughly 8,000 people living in 12 villages 
spread over 1.5 million acres. OJS is the primary law enforcement agency 
providing services to the Hopi people. The OJS organizational chart for 
the Hopi Tribe specifies 17 officers, 2 special agents, and a chief of police, 
but as of May 2013, there were just 9 patrol officers, 1 special agent, and 
a police chief providing services on the Hopi Reservation. According to 
the DOJ Nationwide Case Management Database, in 2011 alone there 
were more than 7,000 service calls by OJS at Hopi. Those same statistics 
report 15 major felonies committed in that same year. Among all of these 
cases, just 17 in total (felony and misdemeanor) were referred to the U.S. 
Attorney’s Office, District of Arizona for review for Federal prosecution. 
Significantly, however, even these 17 cases represented a major increase 
in case referrals over the immediately preceding years. In all of 2006, for 
instance, DOJ reports show that only one Federal criminal case of any 
type was referred by the OJS Hopi Agency to the U.S. Attorney’s Office, 
District of Arizona. Importantly, this progress coincided with the first-ever 
appointment of the tribe’s chief prosecutor to serve as a SAUSA.18 
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The hurdle: poor information flows. Welcome as it is, the recent policy 
focus on SAUSAs often has not addressed a more fundamental issue: 
Federal agencies’ stingy support of Tribal court proceedings. Many Federal 
officials still see information sharing with Tribal prosecutors’ offices as 
more or less optional. The 2013 VAWA Amendments and the TLOA felony 
sentencing provisions clearly expand the role of Tribal prosecutors by 
providing more tools to address crime in their own courts. Undeniably, the 
VAWA Amendments and TLOA also contemplate that Tribal prosecutors 
will have access to timely, accurate, and comprehensive criminal justice 
information from the FBI, OJS, and other Federal agencies to be able to 
exercise Tribal concurrent criminal jurisdiction effectively. 

Unfortunately, some Federal officials have yet to adjust to this 
new reality. The Commission has repeatedly received detailed reports 
that the FBI, OJS, and U.S. Attorney’s Offices are either reluctant to 
provide Federal criminal investigative information to appropriately 
certified Tribal prosecutors or refuse to do so entirely. FBI cooperation 
with Tribal prosecutors’ offices is often non-existent, and some OJS 
officials at the district or agency level (the very Federal officials who are 
supposed to serve as supporters and enablers of tribal TLOA and the VAWA 
Amendments implementation), are instead responding with indifference or 
even hostility when Tribes actually assert their sovereign rights. 

In one particularly egregious instance earlier in 2013, the OJS 
Director became directly involved after an agency official refused to 
provide any criminal justice information to a Tribal prosecutor in a 
Federal jurisdiction where the Tribe had concurrent criminal jurisdiction. 
According to emails provided to the Commission, the local OJS official 
insisted that the Tribal prosecutor “fill out a Freedom of Information Act 
request.” While absurd, Federal foot-dragging is too often the norm. 

The Commission is encouraged that to correct such injustices, OJS 
national leadership has recently begun collaborating with Tribes to develop 
protocols for criminal justice information sharing with Tribal prosecutors’ 
offices. Such collaborations have been driven by Tribal prosecutors who 
are understandably frustrated by OJS’ inability to keep pace with expanded 
assertions of Tribes’ concurrent jurisdiction.19 The resulting information-
sharing protocols between Tribes and OJS are intended to ensure that 
Federal officials immediately disclose evidence in criminal cases to Tribal 
prosecutors who have been federally deputized as SAUSAs. The underlying 
assumption guiding these protocols is that the confidentiality and integrity 
of information is protected, and Tribal governments should have much 
greater use and control over criminal justice information regarding 
their citizens. Tribal prosecutors deputized as SAUSAs to ensure that the 
confidentiality of criminal justice information is protected are the key to 
enabling this process. Similarly, Tribal prosecutors’ offices that function 
independently of their governing Tribal councils and other sources of 
political authority are vital to the information-sharing environment. 
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Another information flow problem that stymies the successful 
prosecution of Indian country crime is the routine refusal by many 
Federal law enforcement officials to testify as witnesses in Tribal court 
proceedings. Especially when a SAUSA has succeeded in bringing a case 
declined by the U.S. Attorney’s office into Tribal court, testimony by Federal 
line officers and FBI agents may still be necessary. Yet, Federal guidelines 
have long restricted Federal law enforcement officials from testifying in 
Tribal or State courts without advanced permission. Some U.S. Attorneys 
have addressed this situation in recent years by developing protocols 
with Tribal courts to ensure that Federal law enforcement officials are 
available to testify in Tribal judicial proceedings when called upon to 
enforce Tribes’ criminal laws. Creating and adhering to such protocols is 
especially important on Indian reservations that are primarily served by 
Federal police, and where, by definition, protecting the community means 
reinforcing a Tribe’s exercise of its concurrent jurisdiction in criminal 
proceedings. 

Still another information flow problem arises from the lack of 
criminal justice competence is that some Federal law enforcement officials, 
including the OJS officers, bring to investigations occurring in Indian 
communities. The Commission was provided with records of various cases 
demonstrating the importance of timely investigation to bringing charges 
in the relevant jurisdiction. This is primarily an OJS or FBI (i.e. Federal) 
responsibility. In other words, if Federal investigators do not move quickly 
or effectively to do their jobs, prosecutors cannot do theirs. 

An all-too-typical example is illustrative. According to OJS and 
Tribal records, an adult Native American female was found in the bedroom 
of a reservation home; she was unconscious, naked, and appeared to 
have been raped. Her boyfriend also was in the room, fully clothed, 
and unconscious. Upon arrival at the hospital, the victim was in shock, 
suffering from lacerations to her vagina and had a blood alcohol content 
level of 0.5. According to the dispatch record, the OJS special agent (“SA 
Smith,” a pseudonym) was called to investigate this case at 7:58 p.m. Only 
after receiving a directive from his supervisor did SA Smith arrive at this 
home at 12:21 a.m., nearly 4.5 hours later. By the time SA Smith got to the 
crime scene, the victim was at the hospital, and the three occupants of the 
house had been arrested and booked into the OJS detention center. The 
responding patrol officer had taken pictures and collected the victim’s 
clothing; SA Smith had asked through dispatch that the suspects’ clothing 
be collected at booking. SA Smith collected no evidence from the scene, 
though there were clearly blood and fluids in the carpet. SA Smith did not 
conduct any interviews. He did not interview anyone present at the home 
upon his arrival, nor the three intoxicated suspects at the home when the 
patrol officer arrived. 

During the critical “golden hour” when (absent extenuating 
circumstances) evidence should be collected to preserve the viability of a 
potential criminal prosecution or prosecutions, by all accounts, SA Smith 
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did nothing. The local OJS office did not inform the Tribal prosecutor of the 
case for days. By the time the FBI was alerted—6 days later—the occupant 
of the house where the crime occurred had ripped out the carpeting and 
replaced it with tile. Whoever committed the crime has gone unpunished. 
Unfortunately, incidents like this happen all too frequently in Indian 
country. Where OJS provides primary policing on Indian lands, training 
and performance standards aimed at increasing professional competency 
can and must be improved. 

A related obstacle facing Tribal reformers is the routine refusal 
by many Federal law enforcement officials to recognize the subpoena 
authority of a Tribe and testify as witnesses in Tribal court proceedings. 
Federal guidelines have long restricted Federal law enforcement officials 
from testifying in Tribal or State courts without advanced permission, 
according to extensive testimony provided to the Commission. In recent 
years, some U. S. Attorneys have addressed this situation by developing 
protocols with Tribal courts to ensure that Federal law enforcement 
officials are available to testify in Tribal judicial proceedings when called 
upon to enforce Tribes’ criminal laws. Creating and adhering to such 
protocols is especially important on Indian reservations that are primarily 
served by Federal police (OJS), and where, by definition, protecting 
the community means reinforcing Tribes’ exercise of their concurrent 
jurisdiction in criminal proceedings. 

Recommendations 

3.3: The Attorney General of the United States should affirm that 
federally deputized Tribal prosecutors (that is, those appointed as 
Special Assistant U.S. Attorneys or “SAUSAs” by the U.S. Department 
of Justice pursuant to existing law) should be presumptively and 
immediately entitled to all Law Enforcement Sensitive information 
needed to perform their jobs for the Tribes they serve. 

SAUSAs appointed by U.S. Attorneys to prevent and punish violent 
crime within Indian country are the best available means for Indian Tribes 
and nations to effectively exercise concurrent jurisdiction under TLOA and 
the VAWA Amendments, and as provided by the Major Crimes and General 
Crimes Acts. But to do their jobs well, Indian country SAUSAs need full 
information. SAUSAs serving in other capacities (on military bases and 
other Federal enclaves, and with State and local anti-narcotics trafficking, 
gang prevention, and other task forces) already reap the benefit of LES 
information in their prosecutions; SAUSAs in Indian country should as well. 

Given this clarified authority, Tribal governments and U.S. Attorneys 
(who are accountable to the U.S. Attorney General) can work to ensure 
that every federally recognized Indian Tribe that chooses to do so and 
invests in the requisite legal and professional requirements can have their 
Tribal prosecutors federally deputized. Federal criminal information will 
be presumptively made available as needed as soon as it is available, so 
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that these Tribal prosecutors can effectively assert their respective Tribes’ 
concurrent criminal jurisdiction to make their communities safer and 
more just. Over time, as Tribes extend the exercise of their own criminal 
jurisdiction, the Federal government’s direct role in dealing with many 
crimes may well diminish, while Tribes’ comparative ability to police their 
own communities and enforce their own laws increases. This is as it should 
be in a country that values local governmental transparency, accessibility, 
and accountability. 

3.4: The U.S. Attorney General should clarify the ability and 
importance of Federal officials serving as witnesses in Tribal court 
proceedings and streamline the process for expediting their ability to 
testify when subpoenaed or otherwise directed by Tribal judges. 

3.5: To further strengthen Tribal justice systems, the Commission 
suggests that Federal public defenders, who are employees of the 
judicial branch of the Federal government within the respective 
judicial districts where they serve, consider developing their own 
program modeled on Special Assistant U.S. Attorneys. 

Specifically, each Federal Public Defender’s Office serving Indian 
country should be permitted to designate Tribal “Special Assistant Federal 
Public Defenders.” This intriguing concept, which arose during testimony 
to the Commission by former Federal public defender Barbara Creel, now 
a law professor, is designed to facilitate closer working-level cooperation 
between Tribal and Federal public defenders.20 This issue that only grows 
in importance as the VAWA Amendments and TLOA enhanced sentencing 
are implemented more widely. Tribal public defenders who are deputized 
federally could also enhance the protection of confidential criminal justice 
information, thereby encouraging even greater information sharing by 
Federal law enforcement agencies and U.S. Attorney’s Offices at earlier 
stages in a given proceeding. 

To summarize these recommendations, in terms of chain of 
command, the Commission recommends that the system be reformed so 
that it works this way: The U.S. Attorney, who is accountable to the U.S. 
Attorney General, deputizes the Tribal prosecutor to ensure confidential 
federally obtained information is respected. Finally, the Tribal prosecutor— 
as quarterback or expediter—decides how concurrent jurisdiction over 
the defendant(s) should be exercised. As an SAUSA, he or she reports to 
the U.S. Attorney’s Office if Federal charges are filed; otherwise allegiance 
flows directly to the Tribe, just as it would with a military SAUSA (i.e., a 
Judge Advocate General who wears two hats and serves simultaneously 
in two justice systems, civilian and military) or a federally deputized 
State prosecutor on a joint Federal-State task force. In either sphere of 
sovereignty, chain of command and sovereign prerogatives are protected.  
The Tribe’s governing council, in turn, enacts its own laws and policies to 
guarantee that the Tribal prosecutor’s office operates independently from 
any political or outside influence. 
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Tribal leaders should be able to look to U.S. Attorneys (Presidential 
appointees with political accountability), and their offices as the chief 
point of contact for their day-to-day Federal criminal justice needs and 
requirements. In turn, U.S. Attorneys can work to ensure that every 
federally recognized Indian Tribe that chooses and invests in the requisite 
legal and professional requirements can have their Tribal prosecutors 
federally deputized. Federal criminal information from the FBI, OJS, 
and other Federal law enforcement agencies should be presumptively 
made available as needed, as soon as it is available, so that these Tribal 
prosecutors can effectively assert their respective Tribes’ concurrent 
criminal jurisdiction to make their communities safer and more just. 

Over time, as Tribes extend the exercise of their own criminal 
jurisdiction, the Federal government’s direct role in dealing with many 
crimes may well diminish, while Tribes’ comparative ability to police 
their own communities and enforce their own laws increases. This is 
consistent with our country’s criminal justice system, which values 
local governmental transparency, accessibility, and accountability. The 
Commission looks forward to that day and in working to speed its coming. 

Findings and Conclusions: Expanding Federal Judicial 
Services 

Recognizing the vital importance of Federal magistrate judges. TLOA 
states that the Commission “shall develop recommendations on necessary 
modifications and improvements to justice systems at the Tribal, Federal, 
and State levels, including consideration of...(4) the enhanced use of 
chapter 43 of title 28, United States Code (commonly known as ‘the Federal 
Magistrates Act’) in Indian country.” 

During the course of its fieldwork, the Commission was privileged 
to hear public testimony from several U.S. magistrate judges who preside 
over Indian country cases. As provided by the Federal Magistrate Judges 
Act,21 U.S. magistrate judges are appointed on either a full- or part-time 
basis by the Chief U.S. District Court Judges within their respective Federal 
judicial districts. U.S. magistrate judges serve 8-year terms in the case 
of full-time positions or 4-year terms in the case of the many part-time 
positions that serve less-urban areas, especially in the West. This differs 
from U.S. District Court judges, who are appointed for life by the President 
of the United States and must be confirmed by the U.S. Senate pursuant 
to Article III of the U.S. Constitution. U.S. magistrate judges have limited 
criminal jurisdiction. Their authority in criminal justice matters is limited 
by statute to Class A misdemeanor jurisdiction (where the defendant has 
consented) and petty offenses. 

Besides handling busy court dockets, U.S. magistrate judges provide 
often essential pre- and post-trial services, including initial appearances. 
Rule 5 of the Federal Rules of Criminal Procedure requires that officers 

A Roadmap for Making Native America Safer 78 



	 	 	 	 	 	 	 	 	 	 	 	

 

	 	 	 	 	 	 	 	 	 	 	

 
	 	 	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	 	 	 	

	 	 	 	 	 	 	 	 	 	 	 	

 

	 	 	 	 	 	 	 	 	 	

making arrests for violations of Federal law must take the arrested 
person “without unnecessary delay” before the nearest available Federal 
magistrate judge.23 At the time, the defendant must be informed of the 
criminal charges as set forth in the complaint. Even in instances where 
the offenses charged can only be tried by a U.S. District Court judge, 
the U.S. magistrate judge’s role at this Rule 5 initial appearance is still 
extremely important. At the initial appearance, the U.S. magistrate judge 
“must inform the defendant of . . . the complaint against the defendant . . . 
[his] right to retain counsel or to request that counsel be appointed . . . the 
circumstances, if any, under which [he] may secure pretrial release . . . any 
right to a preliminary hearing; and [his] right not to make a statement, and 
that any statement made may be used against [him].”24 

The Commission received substantial testimony from 
representatives of all three sovereigns (Federal, State, and Tribal) 
regarding the tremendous importance of full- and part-time U.S. magistrate 
judges in and near Indian country. Without these positions, misdemeanor 
enforcement on many Indian reservations would be seriously degraded. 
Given the vital role that U.S. magistrate judges play at the initial 
appearance stage, felony dockets would suffer in both pre- and post-trial 
services. This includes expanding the Federal grand jury process, which 
is constitutionally required for any U.S. Attorney’s Offices to file criminal 
charges, to serve areas closer to Native communities. 

For example, veteran U.S. Magistrate Judge David L. West explained 
how the District of Colorado recently seated the first-ever Federal grand 
jury in Durango, in part to enhance access for citizens of the Ute Mountain 
Ute and Southern Ute Indian Tribes. These Tribes are headquartered 400 
miles and 360 miles away, respectively, from the U.S. District Courthouse 
in Denver. Magistrate Judge West worked with U.S. District Court Judge R. 
Brooke Jackson in Denver to establish this Durango grand jury as a means 
of creating a more representative pool in cases arising on Colorado’s 
Western Slope. The reaction from both Tribes, the U.S. Attorney’s branch 
office in Durango, and State and local authorities has been very positive. 
Magistrate Judge West’s considerable expertise in Indian country cases has 
also been a key asset to the District of Colorado’s current initiative, under 
Chief District Court Judge Marcia C. Krieger and her predecessor, Wiley E. 
Daniel, to hold more Federal criminal trials and other judicial proceedings 
in Durango, especially cases involving Tribal citizens. Finally, Judge West 
frequently travels to the Ute Mountain Ute and Southern Ute Reservations 
to conduct periodic training for Tribal, State, and local officials on Indian 
country criminal justice issues. 

The Commission strongly supports the use of U.S. magistrate judges 
in and near Indian country, as well as the deployment of additional full- 
and part-time positions in underserved areas. Yet, there are obviously a 
great many other instances where only an Article III Federal judge can 
perform the roles in Indian country that are required by Federal law. The 
Commission notes that not one U.S. District Court judge is permanently 
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At least in the District of New Mexico, it’s the magistrate judges who will do that initial 
analysis on any habeas corpus petitions, and do recommendations to the district judges 
of the ultimate outcome. 

Karen Molzen, Chief Magistrate Judge, U.S. District Court for the District of New Mexico 
Testimony before the Indian Law and Order Commission, Hearing at the Pueblo of Pojoaque 

April 19, 2012 

I think we were remiss in the way we handled Indian country. I am not saying we are 
home free, but I am saying we are closer than we have ever been. The grand jury has 
Native American members to it. The panel had Native American members. We have 
made some progress. 

David L. West, Magistrate Judge, U.S. District Court for the District of Colorado 
Testimony before the Indian Law and Order Commission, Hearing at the Pueblo of Pojoaque 

April 19, 2012 

I think that the nature of the business requires our holding court on Federal Indian 
country, but to do that I have to provide notice to the Senate and the House Judiciary 
Committees of what I did and why I did it. I went to our chief judge and I got her 
approval to do this if I would write the reports. But the report must contain, one, reasons 
for the order for the special session; two, how long the order lasted for; the impact of the 
order on the litigants; and the costs of the order to the judiciary. 

G. Murray Snow, Judge, U.S. District Court for the District of Arizona 
Testimony before the Indian Law and Order Commission, Hearing at the Pueblo of Pojoaque 

April 19, 2012 

I know you wanted me to talk about the trial I held in Shiprock. The reason for that is 
because I wanted to take the mystery out of what is involved in a Federal trial. I wanted 
to take the mystery out of what you do as a witness, what you do as a juror. We had 
simultaneous interpreting and we had earphones for everybody…We used the trial 
courtroom, and you know, the quarters were not the gorgeous quarters of the Federal 
courthouse, but I got no complaints from any of the jurors. The Tribal judge was 
absolutely ·wonderful. The jurors were great sport about it. We had a full courtroom. I 
mean we had visitors coming in and out. Navajo Nation President Joe Shirley was there 
to welcome everybody on the first day, and on the last day he shook all the jurors’ hands 
and thanked them all for coming. It was a great experience. 

Martha Vazquez, Judge, U.S. District Court for the District of New Mexico 
Testimony before the Indian Law and Order Commission, Hearing at the Pueblo of Pojoaque 

April 19, 2012 
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based in Indian country, nor are there any Federal courthouses there. 
Several distinguished U.S. District Court judges testified to the Commission 
about the need to bring more of a Federal judicial presence to Native 
communities. 

Magistrate judges play a vitally important role in and near Indian 
country. Other witnesses who represented all three sovereigns testified 
to the difficulties posed when Federal court services are offered so far 
from Indian country. This is both a problem of cost and of a fair hearing 
venue (Chapter 5). One important solution—emphasized by Federal judges 
themselves—is to hold more trials, hearings, and other judicial proceedings 
on or near reservations. 

In 2005, U.S. District Court Judge Martha Vazquez pioneered this 
approach in the District of New Mexico. At that time, she was the Chief 
Judge, and she held what was apparently the first-ever Federal criminal 
trial in Indian country in Shiprock, NM, on the Navajo Nation.25 More 
recently, in September 2013, U.S. District Court Judge G. Murray Snow 
of the District of Arizona, who also testified before the Commission, 
announced plans to hold a portion of a Federal criminal trial in Tuba City, 
again on the Navajo Nation.26 

Such efforts should be strongly encouraged. While the Commission 
supports the transition of those Indian nations that so choose to exit 
Federal criminal jurisdiction except for crimes of general application, some 
Tribes may not go that direction, while other may take years or decades to 
do so. Strengthening Federal judicial access for Native people benefits all 
U.S. citizens. 

Exploring the option of Special Federal Magistrate Judges. In 2008, National 
American Indian Court Judges Association President Eugene Whitefish 
proposed the concept of cross-deputizing Tribal court judges to serve as 
“Special Federal Magistrate Judges” to address several areas such as:27 

➢	 Expediting the Federal criminal investigations, arrests, and 
indictments of crimes occurring in Indian country. 

➢	 Reducing the caseload of the U.S. magistrate judges regarding the 
initial appearances, and detention and probable cause hearings by 
establishing a new special division in Indian country. 

➢	 Supporting the law enforcement and prosecution of crimes 
committed in Indian country, along with the supporting the notion of 
appointing special prosecutors. 

➢	 Assisting in the creation of educational and training opportunities 
for both Federal and Tribal court personnel. 

➢	 Strengthening the Tribal, State, and Federal justice systems. 
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This proposal raises the question of whether and how Special U.S. 
magistrate judges should be used. The Commission notes that potential 
to expand the current U.S. magistrate judges’ pool may present potential 
detriments as well as benefits that have not been studied or examined. 
Despite repeated attempts by the Commission to garner opinions on this 
topic, there was literally no public testimony or even correspondence 
from the Federal judiciary or Tribes on this concept. The use of Special 
U.S. magistrate judges may be an area where the Congress commissions 
an official governmental study, perhaps by the Congressional Research 
Service, to assess the pros and cons of this idea. As a practical matter, the 
Commission lacks subpoena power and was unable to obtain relevant 
information from the Judicial Conference of the United States or any other 
source to support any substantive recommendation. 

Recommendations 

3.6: Congress and the executive branch should encourage U.S. District 
Courts that hear Indian country cases to provide more judicial 
services in and near Indian country. In particular, they should be 
expected to hold more judicial proceedings in and near Indian 
country. Toward this end, the U.S. Supreme Court and the Judicial 
Conference of the United States should develop a policy aimed at 
increasing the Federal judicial presence and access to Federal judges 
in and near Indian country. 

3.7: Congress and the executive branch should consider 
commissioning a study of the usefulness and feasibility of creating 
Special Federal Magistrate Judges. 

Findings and Conclusions: Federal Funding and 
Federal Administrative Reform 

The Indian Law and Order Commission views Tribal governments 
as having the lead role in strengthening Tribal justice. Among other things, 
they must continue to develop the internal capacity to become more self-
determined across all Tribal justice functions. They must be able to recruit 
and retain talented employees who can help them exercise greater local 
control in law enforcement, prosecution, and judicial processes. They must 
be able to communicate clearly and effectively with their Federal and State 
government partners about their justice capabilities and needs. 

As the Commission’s recommendations also indicate, most Tribal 
governments cannot accomplish these tasks on their own. They need 
two things: financial support and a more rational Federal administrative 
structure for the management of criminal justice programs in Indian 
country. The need for resources is obvious if Tribes are to pursue 
successful strategies such as the OJS HPPG Initiative. The need for reform 
is signaled in the difficulties SAUSAs experience with information flows. 
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The Commission also heard testimony about many other concerns that 
Tribes have about the current Federal structure, and intriguingly, these 
problems point an opportunity. Administrative changes at the Federal level 
should make it possible to redirect spending that at present is duplicative, 
over managed, and misallocated. Thus, reform may not only improve 
information sharing, but also generate savings, so that less “new money” is 
needed for investment in ideas that work. 

The problems with grant funding. Since the late 1980s, DOJ has become a 
major funder of Indian country criminal justice infrastructure. In FY 2012, 
for example, Congress allocated $316 million to DOJ Native American 
programs, with the largest shares to the Office of Justice Programs ($134 
million) and Bureau of Prisons ($114 million).28 By comparison, in 
FY 2012 Congress provided the U.S. Department of Interior $346 million for 
law enforcement and justice programming, with the largest shares to law 
enforcement officers and criminal investigators ($185 million), detention 
($82 million), and Tribal courts ($23 million).29 

DOJ’s involvement has been of great benefit to Tribes. In some 
cases, it has developed programs explicitly for Tribal applicants; in 
others, it has opened funding streams formerly available only to State 
and municipal governments to Tribal governments. Tribes have taken 
advantage of these funds to, among other key investments, enhance their 
criminal codes, develop victim support programs, practice community-
oriented policing, design wellness courts (Tribal drug courts), and create 
intertribal judicial bodies. 

Despite these benefits, DOJ’s funding approach leaves much to be 
desired. Short-term, competitive grants for specific activities are not a good 
match for Indian country’s needs: 

➢	 Small Tribes and Tribes with thinly stretched human capital lack the 
capacity to write a “winning” application. These Tribes often have 
disproportionate criminal justice needs, and the grant process can 
prevent them from accessing DOJ funds altogether. 

➢	 To construct a full-bodied criminal justice system, a Tribe must 
apply for and win many single-issue grants with different deadlines 
and reporting requirements, which is a significant management 
challenge. 

➢	 Tribal governments legitimately query why they—unlike their 
State and local counterparts and in contradiction to the trust 
responsibility—should have to rely on such inconstant sources to 
pay for core governmental functions.30 

➢	 Many Tribes are uncomfortable with the idea that for one Tribal 
government to “win” grant funds, other Tribes must “lose.” 
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Section 202(b)(3) of the Tribal Law and Order Act states that it is a central purpose of the 
Act is “to empower Tribal governments with the authority, resources, and information 
necessary to safely and effectively provide public safety in Indian country.” As the Federal 
government continues to implement the Tribal Law and Order Act, this purpose must 
be at the core of its programming and funding initiatives. If grant programs diminish 
sovereignty or discourage healing in any way, the programs need to be redesigned before 
the grants are ever announced. These types of ‘opportunities’ are merely a façade that 
serve only to pit us against each other and redirect our paths on a course that will likely 
lead to failure… 

Bernard Stevens, Vice-President of the Wisconsin Inter-Tribal Alliance for Justice 
Written testimony for the Indian Law and Order Commission, Hearing at Santa Ana Pueblo, NM 

December 14, 2011 32 
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➢	 Because grant funding is not renewable, it creates uncertainties in 
system planning, fuels costly employee turnover in Tribal criminal 
justice programs, and generates gaps in law enforcement and 
judicial processes that offenders can exploit. 

➢	 Grants reflect the Federal government’s ideas about what kinds 
of investments and programs make sense in Tribal communities. 
Even “comprehensive” grant programs have tended only to stitch 
individual grants together onto a single application rather than 
allow Tribes freedom to determine their own spending priorities.31 

The Commission has concluded that a mechanism other than grant 
funding must be found. Base funding from pooled resources, for example, 
may be a way to more permanently and stably fund criminal justice in 
Indian country. 

Significantly, prior changes point toward fund consolidation. 
Beginning in the 1990s, DOJ undertook several pilot programs (for 
example, Tribal Strategies Against Violence and Comprehensive Indian 
Resources for Community and Law Enforcement) to test the process of 
making multiple grants accessible on a single application. With evidence 
that the strategy worked and was preferred by Tribes, DOJ institutionalized 
cross-program cooperation with the Coordinated Tribal Assistance 
Solicitation (CTAS). CTAS makes it possible for Tribes to use a single 
application and reporting system to access nine different competitive grant 
programs. 

Pooling funds is the next logical step toward a more effective means 
of providing criminal justice funding to Tribes. Looking further afield, 
making block grants form a single pool of funds is the approach the U.S. 
Department of Housing and Urban Development implements through the 
Native American Housing Assistance and Self-Determination Act of 1996. 

Overlapping functions. Grant funding is one of two major problems with 
the Federal administration structure for the management of Indian country 
programs. The other is even more fundamental: two Federal departments 
have substantial and substantially similar roles in the administration 
of Indian country justice programming. Both the U.S. Departments of 
the Interior and Justice provide funding for law enforcement, criminal 
investigation, prosecution, Tribal courts, and detention. Both offer 
technical assistance and training programs to strengthen these functions. 
Both are engaged in some direct service activities. Both sustain large and 
bureaucratic management structures for their programming in Indian 
country. 

These arrangements create costly duplication, confusion concerning 
lines of accountability, and wasteful outcomes.33 The problems that 
SAUSAs, as prosecutors deputized within the DOJ chain of command 
experience with OJS personnel, are just one aspect of a larger set of 
coordination problems. 
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The [Tribal Law and Order] Act does not provide an effective operational and 
developmental connection between the DOJ and DOI funded portions of the Tribal law 
enforcement systems programs. 

Ron Tso, Chief of Police, Lummi Nation 
Testimony before the Indian Law and Order Commission, Hearing on Tulalip Indian Reservation 

September 7, 2011 
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For example, the Commission learned of:34 

➢	 Detention facilities built with DOJ funds that once complete, could 
not be staffed because they were not included in the BIA budget for 
facilities operations and maintenance. (This problem is so common 
that it was the focus of a National Congress of American Indians 
General Assembly resolution in October 2012.35); 

➢	 Duplicate grant awards that leave other critical tasks unfunded; 
for example, BIA and DOJ both provided a Tribe with funds for 
a computerized case management system, but neither agency 
provided for training, so the system went unused; 

➢	 A lack of collaboration concerning assessment and training 
programs, which create opportunities for conflicting instruction and 
advice; and 

➢	 A lack of coordination in the investigation function, such that 
FBI agents, OJS criminal investigators, and Tribal investigators 
frequently duplicate efforts, have access to different pieces of 
information, may not share the information they have, dispute the 
appropriate disposition of cases, and allow criminal investigations to 
be slow-tracked or disappear entirely. 

Some of these problems could be resolved if Tribal governments 
were able to access DOJ Indian country resources via P.L. 93-638 contracts, 
self-governance compacts, or P.L. 102-477 funding agreements, all of 
which allow Tribal governments to take over the management of Federal 
funds. Tribal governments could then address coordination issues directly 
and save money by assuring more appropriate uses of funds in their 
communities. At present, they cannot: P.L. 93-638 and its amendments 
apply only to DOI and the U.S. Department of Health and Human Services’ 
Indian Health Service, and P.L. 102-477 applies narrowly to formula-funded 
employment and training grants administered by the U.S. Departments 
of Education, Health and Human Services, Interior, and Labor. However, 
legislative amendments that expanded Tribes’ contracting opportunities 
to include DOJ still would not reduce the waste inherent in maintaining 
two Federal Cabinet departments with nearly identical functions nor solve 
chain-of-command and accountability problems among personnel whose 
positions are not available for contracting (FBI agents, for example). 

An alternative route would be to merge or combine these Federal 
responsibilities for Indian country criminal justice in a single Federal 
department. In fact, conversations about the possibility of merging DOI 
and DOJ Indian country criminal justice functions were begun nearly 20 
years ago. In 1997, a proposal to do so was the central recommendation 
of the Executive Committee on Indian Country Law Enforcement 
Improvements.36 The Executive Committee had gained substantial support 
for the change among Tribal governments, at DOJ, and within the BIA 
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And I know, as radical as this sounds, I would really see sort of the dismembering of 
the Bureau of Indian Affairs. …Indian housing is pretty much handled through ONAP, 
Office of Native American Programs… Indian Health Service provides the Indian 
health component; Education Department handles the educational aspects of it; and I 
really firmly believe that Tribal law enforcement and Tribal court should go under the 
Department of Justice. …I really do believe that the Bureau needs to get out of Tribal 
court and get out of law enforcement and leave it to the Department of Justice or the 
Department of Courts, I don’t know. But I really think that those are better suited to 
address law enforcement and court systems in the United States Tribes. 

Dorothy Alther, Senior Staff Attorney with California Indian Legal Services 
Testimony before the Indian Law and Order Commission, Hearing on Agua Caliente Reservation, CA 

February 16, 2012 

Theresa Pouley, Commissioner: “Do you have an idea of what that better funding source 
would look like? So take the competitive grant funds and do what?” 

Connie Reitman, Executive Director, Inter-Tribal Council of California: “Just a basic 
allocation and then the ability to access other funding to support that basic funding. I 
think that’s one approach that we would really appreciate because then we get at least 
something.” 

Hearing of the Indian Law and Order Commission at Agua Caliente Reservation, CA 
February 16, 2012 

But I think that part of the solution is that we are going to have to—all of the Tribes, all 
of the Feds, and all of the are going to have to look at working together collaboratively to 
seek the authorization from Congress to fund some of these elements because we’re all 
neighbors. It affects all of us. And the better job we can do to accomplish that, I think the 
better it will be for law enforcement and justice. 

Ron Suppah, Vice Chairman, Confederated Tribes of Warm Springs 
Testimony before the Indian Law and Order Commission, Hearing in Portland, OR 

November 2, 2011 
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Division of Law Enforcement Services. Ultimately, the then-Assistant 
Secretary for Indian Affairs’ reported concerns about the loss of budget 
dollars apparently ended action on the proposal. Unlike the budget 
surpluses of the 1990s, such a decision is no longer affordable for the 
Federal government, and it has never been affordable for Tribes. 

Recommendations 

3.8: Congress should eliminate the Office of Justice Services (OJS) 
within the Department of the Interior Bureau of Indian Affairs, 
consolidate all OJS criminal justice programs and all Department of 
Justice Indian country programs and services into a single “Indian 
country component” in the U.S. Department of Justice (including an 
appropriate number of FBI agents and their support resources), and 
direct the U.S. Attorney General to designate an Assistant Attorney 
General to oversee this unit. The enacting legislation should affirm 
that the new agency retains a trust responsibility for Indian country 
and requires Indian preference in all hiring decisions; amend 
P.L. 93-638 so that Tribal governments have the opportunity to 
contract or compact with the new agency; and authorize the provision 
of direct services to Tribes as necessary. Congress also should direct 
cost savings from the consolidation to the Indian country agency and 
continue to appropriate this total level of spending over time. 

3.9: Congress should end all grant-based and competitive Indian 
country criminal justice funding in DOJ and instead pool these monies 
to establish a permanent, recurring base funding system for Tribal 
law enforcement and justice services, administered by the new Tribal 
agency in DOJ. Federal base funding for Tribal justice systems should 
be made available on equal terms to all federally recognized Tribes, 
whether their lands are under Federal jurisdiction or congressionally 
authorized State jurisdiction and whether they opt out of Federal 
and/or State jurisdiction (as provided in Recommendation 1.1). In 
order to transition to base funding, the enacting legislation should: 

a.	 Direct the U.S. Department of Justice to consult with Tribes to 
develop a formula for the distribution of base funds (which, 
working from a minimum base that all federally recognized 
Tribes would receive, might additionally take account of Tribes’ 
reservation populations, acreages, and crime rates) and develop 
a method for awarding capacity-building dollars. 

b.	 Designate base fund monies as “no year” so that Tribes that 
are unable to immediately qualify for access do not lose their 
allocations. 
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“The institutionalized Federal under-funding and over-
control of Tribal justice systems has resulted in unacceptably 
high rates of violent crime and social alienation whose 
tragic effects extend well beyond Indian country into 
every State in the Union. By embracing the quintessential 
American value of local control and responsibility, and by 
targeting resources to achieve true baseline funding parity 
in Native communities, as Tribes do more for themselves and 
their citizens, Federal and State taxpayers throughout the 
United States will benefit.” 
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c. Authorize the U.S. Department of Justice to annually set aside 
five (5) percent of the consolidated former grant monies as a 
designated Tribal criminal justice system capacity-building fund, 
which will assist Tribes in taking maximum advantage of base 
funds and strengthen the foundation for Tribal local control. 

3.10: Congress should enact the funding requests for Indian country 
public safety in the National Congress of American Indians (NCAI) 
Indian Country Budget Request for FY 201437 and consolidate these 
funds into appropriate programs within the new DOJ Tribal agency. 
Among other requests, NCAI encourages Congress to fully fund each 
provision of the Tribal Law and Order Act of 2010 that authorizes 
additional funding for Tribal nation law and order programs, 
both for FY 2014 and future years; to finally fund the Indian Tribal 
Justice Act of 1993, which authorized an additional $50 million per 
year for each of seven (7) years for Tribal court base funding; and 
to create a seven (7) percent Tribal set-aside from funding for all 
discretionary Office of Justice Programs (OJP) programs, which at 
a minimum should equal the amount of funding that Tribal justice 
programs received from OJP in FY 2010. In the spirit of NCAI’s 
recommendations, Congress also should fund the Legal Services 
Corporation (LSC) at a level that will allow LSC to fulfill Congress’ 
directives in the Tribal Law and Order Act of 2010 and Violence 
Against Women Act 2013 reauthorization. 

Conclusion 

All of the recommendations in this chapter are designed to 
strengthen Tribal justice and close the public safety gap that afflicts Native 
people and communities. These recommendations lay the groundwork— 
through policy and financial support—for the implementation of 
promising practices that fight crime and increase Tribal local control and 
accountability. In particular, the Commission intends them to provide 
Tribal governments with: 

➢	 The wherewithal to implement of strategies, based in part on the 
successful HPPG Initiative, which achieve force-level parity within 
all parts of Tribal justice systems. 

➢	 The confidence that Tribal prosecutors will have the very best 
information available to them and that Federal officials will 
share information on timely basis, and cooperate in Tribal and 
judicial proceedings, so Tribes can effectively assert their criminal 
jurisdiction. 

➢	 The capacity to expand the responsibilities and accountability of 
Tribal court systems and to make Federal judicial services more 
accessible to Tribal citizens. 
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By seeking to strengthen Tribal justice systems, Federal and State 
leaders will not only enhance public safety on Tribal nations, but also 
save taxpayers’ money throughout the United States. The institutionalized 
Federal under-funding and over-control of Tribal justice systems has 
resulted in unacceptably high rates of violent crime and social alienation 
whose tragic effects extend well beyond Indian country into every State in 
the Union. By embracing the quintessential American value of local control 
and responsibility, and by targeting resources to achieve true baseline 
funding parity in Native communities, as Tribes do more for themselves 
and their citizens, Federal and State taxpayers throughout the United States 
will benefit. 

Treating all groups of U.S. citizens equally, rather than 
systematically depriving Native communities of commensurate levels of 
funding, is the right thing to do. Denying them the ability through the State 
and Federal laws to secure adequate funding streams and develop their 
own reliable Tribal tax bases sufficient to fund basic governmental services 
and infrastructure is a failed policy that hurts rather than helps Federal 
taxpayers. 

The era of Federal command-and-control policies over Native 
Americans living on Tribal homelands, set aside at great sacrifice for 
their perpetual benefit, has made Indian communities more dangerous, 
not less. The Commission was inspired by how Tribal governments 
continue to develop and implement effective, home-grown justice systems 
notwithstanding these challenges. Funding parity, reduced red tape, in 
conjunction with law enforcement, prosecution, and judicial services 
that are more directly accountable to the citizenry, are proven policies 
that achieve positive results. By focusing on what works, the Federal 
government can finally become part of the solution. 
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Chapter Four 

Intergovernmental 
Cooperation: Establishing 
Working Relationships 
That Transcend 
Jurisdictional Lines 

Stronger coordination among Federal, State, and Tribal law 
enforcement can make Native nations safer and close the public safety 
gap with similarly situated communities. Enhanced coordination is also 
a proven way to combat off-reservation crime. The Federal government 
cannot and should not force Tribal and State leaders to work together. 
Local priorities and concerns ought to drive cooperation, and it needs to be 
voluntary. But the President and Congress can promote and support more 
positive forms of collaboration. This chapter focuses on how many Native 
officials are working with their State and Federal counterparts to share 
information, training, and services. Additionally, the chapter suggests steps 
that can be taken now to build on and accelerate that progress. 

The Indian Law and Order Commission finds that whether in the 
form of law enforcement agreements between Tribes and State or local law 
enforcement agencies or by legislation giving Tribal police the full range 
of State police officer powers, cooperation among agencies at the local 
level works most effectively to ensure comparable responses to crimes in 
Indian country. When crimes involve non-Indians in Indian country, and 
as discussed elsewhere in this report, Tribal police have only been able to 
exercise authority to detain a suspect, not to make a full arrest. This lack of 
authority jeopardizes the potential for prosecution, the security of evidence 
and witnesses, and the Tribal community’s confidence in effective law 
enforcement. 
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However, great promise has been shown in those States where 
intergovernmental recognition of arrest authority occurs. It is also true 
wherever intergovernmental cooperation has become the rule, not 
the exception, that arrests get made, interdiction of crime occurs, and 
confidence in public safety improves. Of equal importance, the cooperation 
of Federal agencies with Tribal public safety agencies is critical to success 
in Indian country. Such cooperation includes the prompt and efficient 
issuance of deputization agreements and Special Law Enforcement 
Commissions (SLECs).1 Also important are the timely sharing of criminal 
justice information and the notification to Tribes of arrests, dispositions, 
and reentry of American Indian Federal prisoners. 

These goals and principles are mandated by the Tribal Law and 
Order Act (TLOA). Through the Act’s findings, Congress and the President 
acknowledged that Tribal police officers usually are the first responders 
to address crimes on Indian reservations.2 More generally, TLOA aspires 
to create greater cooperation among Tribal, Federal, and State law 
enforcement departments and agencies. While acknowledging the limits of 
what Federal law can and should impose on State and Tribal governments, 
nonetheless the Act authorizes some Federal support and encouragement 
for intergovernmental agreements ranging from mutual aid agreements, to 
cross-jurisdictional training, to the deputization of Tribal and State officials 
and Federal peace officers for the enforcement of Federal criminal laws 
within Indian country. 

For example, the U.S. Attorney General is empowered to “provide 
technical and other assistance to State, Tribal, and local governments 
that enter into cooperative agreements, including agreements relating to 
mutual aid, hot pursuit of suspects, and cross-deputization for the purposes 
of: (1) improving law enforcement effectiveness; (2) reducing crime in 
Indian country and nearby communities; and (3) developing successful 
cooperative relationships that effectively combat crime in Indian country 
and nearby communities.”3 

The Commission heard extensive testimony from representatives of 
Tribes that operate under legal arrangements that recognize Tribal police 
authority on par with the State and local police and from those that employ 
Federal Bureau of Indian Affairs SLECs, (also discussed in Chapter 1). The 
Commission was encouraged by these reports, but believes more progress 
is needed, particularly with the approval of SLECs and with the recognition 
of Tribal police authority in P.L. 83-280 States. To facilitate this cooperation, 
more is needed to ensure tort liability coverage for Tribal police officers, 
with an expansion of the Federal Tort Claims Act (FTCA) as necessary. 
Public pension eligibility and portability are of particular importance to the 
hiring and retention of Tribal law enforcement personnel. 

The Commission believes that ultimately more progress in public 
safety will come from voluntary efforts to improve cooperation and 
coordination among the sovereigns—Federal, State, and Tribal—and from 
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local efforts, such as State legislation and local agreements, than from 
the imposition of Federal preemptive authority and policies. As noted, the 
Federal government can and should provide incentives and assistance to 
facilitate local improvements. 

Additionally, the Federal government has an independent obligation 
to improve its own coordination with Tribal law enforcement agencies. 
This includes reporting systems that “track” the offender and criminal 
information sharing. 

Findings and Conclusions: Law Enforcement 
Agreements 

A principal goal in intergovernmental cooperation is to find the 
right mechanisms to facilitate the entry into Tribal-State and Tribal-
Federal law enforcement agreements and Memoranda of Agreement 
(MOAs) or Memoranda of Understanding (MOUs), including SLECs and 
local deputation and cross-deputation agreements. The Commission 
learned there are unconscionable administrative delays and impediments 
in the processing and approval of SLECs. With respect to Tribal-State-
local MOUs, there are questions of (1) local reluctance to expose State-
local to third-party liability without adequate insurance coverage, and (2) 
ensuring that Tribal police agencies and officers obtain respective State 
Peace Officer Standards and Training (POST)4  or equivalent certification 
as a prerequisite to recognition as peace officers under any agreement or 
legislative program. 

As to tort liability, Congress should either extend the FTCA 
(discussed below) to qualified Tribal police forces or create a federally 
sponsored insurance pool for Tribal police forces to enter into as a means 
to facilitate the MOUs. To ensure that POST certification is an option, 
funding is needed to underwrite Tribal police officers obtaining POST 
certification unless the officers already have POST certificates. Most States 
require not only the officers, but also the police department to be POST 
certified, which triggers additional expenses and administrative work. 

Full Tribal jurisdictional option. Of course, if a Tribal government opts for 
the Tribal jurisdiction plan as proposed in this report (Chapter 1), its Tribal 
justice agency will have clear arrest and prosecutorial authority over all 
suspects/defendants on the reservation. However, even under the proposed 
Tribal jurisdiction plan, Tribes will need to cooperate with Federal, State, 
local, and other Tribal authorities to share resources and training, enter 
into cooperative agreements, and develop mutually supporting justice 
programs to improve and sustain acceptable levels of public safety. Not all 
Tribal governments will want to pursue broader jurisdiction. Many Tribes 
are small in geography or population and lack resources to exercise justice 
authority. They likely will stay within Federal or P.L. 83-280 arrangements 
under which they currently do not have effective arrest authority, at least 
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People living on the reservation deserve all the resources available to them in a moment 
of crisis. To the woman facing assault, to the child who is being abused who is crying out 
for help, it doesn’t matter what uniform the police officer is wearing or what decal is on 
the door of that police car. In that moment of fear, in that moment of crisis, people just 
want to be safe and secure. 

Leroy “J.R.” LaPlante, Secretary of Tribal Relations, State of South Dakota 
Testimony before the Indian Law and Order Commission, Hearing on the Rosebud Indian Reservation, SD 

May 16, 2013 
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without authorizing legislation, deputization agreements, or SLECs. Thus, 
the importance of intergovernmental cooperation is paramount—necessary 
for strengthening arrest powers and responding effectively to incidents, 
particularly those involving violence, and the victims involved. 

SLECs. With a Special Law Enforcement Commission, a Tribal police 
officer, employed by a Tribal justice agency, can exercise essentially the 
same arrest powers as a Bureau of Indian Affairs (BIA) officer assigned 
to Indian country, without compensation by the Federal government.5 

BIA policy states that SLECs are to be issued or renewed at the BIA’s 
Office of Justice Services (OJS) discretion and only when a legitimate law 
enforcement need requires issuance.6 SLECs enable BIA to obtain active 
assistance in the enforcement of applicable Federal criminal statutes. The 
issuance of a SLEC requires an agreement with a Tribal government law 
enforcement agency, called a “deputization agreement.” As the SLEC is to 
aid in the enforcement or carrying out applicable Federal laws in Indian 
country, it should enable a Tribal police officer to make an arrest for a 
violation of the General Crimes Act, 18 U.S.C. § 1152, or the Major Crimes 
Act, 18 U.S.C. § 1153, at least in the non-P.L. 83-280 States and Tribal 
jurisdictions. 

While the SLEC appears to be precisely the kind of inter-
governmental cooperation that would greatly enhance public safety in 
Indian country, the Commission heard testimony that BIA certification of 
the SLEC commissions is often delayed far too long. While SLEC training 
may involve 3 days of training (and renewal every 3 years), the BIA-run 
process for certification often takes 1 year or more. Some delays are 
attributable to the need for background investigations, which often are 
delayed for bureaucratic reasons. The Commission learned that over 
time, many non-Tribal jurisdictions fall away completely from the SLEC 
program, and even Tribal governments are sometimes forced to abandon 
or limit the number of participating officers. The limited geographic 
locations in which SLEC training typically is offered also limits the 
program’s success and availability. 

The Commission believes that management of SLECs should move 
from the BIA to the U.S. Department of Justice (DOJ) to speed up training 
and certification. DOJ should take inventory and report back to Congress 
every year. If deputization agreements and SLEC applications are not acted 
upon in 30 days, they should be deemed approved absent an affirmative 
showing to the contrary. 

State and local agreements. The Commission believes the recognition of 
Tribal government and jurisdictional powers through agreements with 
State and local jurisdictions will develop partnerships, allow the sharing of 
knowledge and resources, and result in better chances to coordinate police 
enforcement, thereby strengthening public safety for Tribal reservations 
and nearby communities.7 Greater intergovernmental cooperation often 
results in better services for Indian country: more cost effective, culturally 
compatible, and with better arrest and prosecution rates.8 
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Nowhere has this been more promising than in the entering into 
of MOUs or other similar agreements between local law enforcement 
agencies and Tribal public safety agencies to permit or deputize the 
Tribal officers to enforce State criminal law. States have either authorized 
or countenanced different forms of such agreements, but in most cases 
MOUs have served to ease the burden of the non-Indian police forces that 
often cannot respond timely to the calls for assistance. Additionally these 
agreements have allowed a full arrest of a suspect, securing a crime scene, 
protecting evidence and witnesses, and ensuring appropriate arraignment 
and prosecution. 

States such as Michigan have encouraged deputization agreements. 
Of the 10 Tribes that maintain Tribal law enforcement departments, 9 have 
agreements with a local jurisdiction or local police.9 These agreements 
take the form of deputization of Tribal officers by the county sheriff. While 
there is no statewide agreement for deputizing Tribal police, the local 
jurisdictions have entered into the agreements. Additionally, they allow 
for cross-deputization of Tribal and county officers to enforce each other’s 
laws under certain limitations.10 MOUs in most other jurisdictions allow 
deputization of the Tribal police without deputizing the county officers to 
act as Tribal agents. 

Arizona presents one positive example where Tribal police are 
encouraged to take State POST certification training and then enforce 
State law as Tribal police. Arizona’s unique environment encourages 
and supports cross-deputization agreements. An Arizona statute allows 
Tribal police officers who meet Arizona State qualification and training 
standards to exercise all law enforcement powers of peace officers. When 
the designation expands jurisdiction, an MOA of mutual aid is necessary. 
Currently, 6 of the 22 Tribes in Arizona participate in this arrangement, 
and the number is expected to grow. A side benefit of the arrangement is 
that relationships between Native and non-Native officers form and grow 
because they attend the same academy and POST-education events. 

Additionally, certified Tribal police in Arizona may qualify for the 
State’s public safety retirement plan, provided that their Tribal employers 
have joined that plan. Because certified Tribal police are regularly attracted 
to better pay and benefits found in local and State police departments, the 
importance of Tribal officers being included in the State’s retirement plan 
cannot be overstated. Intergovernmental agreements are working well for 
improving Tribal law enforcement and arrest powers on reservations in 
Arizona. When a sheriff’s deputy is trained with the Tribal officer, everyone 
benefits and professionalism is enhanced. 

Oregon is another State where, by legislation, peace officer powers 
are granted to qualifying Tribal police officers. Oregon Senate Bill 412 was 
signed into law in July 2011, and has worked well to allow arrests by Tribal 
police of both non-P.L. 83-280 Tribes (e.g., Warm Springs and Umatilla), 
and P.L. 83-280 Tribes that develop a Tribal police force. 
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Multiple safeguards were enacted to allay fears that Tribes would 
abuse the powers granted. Among them are the requirements that 
to qualify an officer, the Tribe must be bound by an approved deadly 
physical force plan, retain and allow inspection of relevant records, 
preserve biological evidence in the same manner as other police agencies, 
and waive sovereign immunity as to tort claims asserted in the Tribal 
government’s court that arise from the conduct of an authorized Tribal 
police officer. These requirements arguably impose restrictions on the 
sovereign prerogatives of the Tribe participating, but the public safety 
benefits are indisputable. And keeping communities safe lies at the very 
heart of any sovereign’s duty to its citizens. 

Significantly, Oregon Senate Bill 412 addressed the issue of liability 
insurance. It requires a participating Tribal police agency to demonstrate 
it is self-insured for both public liability and property damage for vehicles 
operated by authorized Tribal police officers and that it carries police 
professional liability insurance. The policy must be sufficient to satisfy 
settlements and judgments arising from the tortious conduct of authorized 
Tribal police officers in an amount equal to or greater than comparable 
amounts applicable to a local public body. 

California is an example of a State where Tribal-local law 
enforcement agreements have not flourished. In 1999, a State bill very 
similar to Oregon’s Senate Bill 412 almost passed; it would have recognized 
Tribal police officers from certified Tribal police departments as “peace 
officers” under the State penal code, with full powers of arrest over any 
individual suspect. At the last minute, the bill failed because of reported 
concerns by legislators and local officials that Tribes exercising sovereign 
immunity would be shielded and instead parties would be directed toward 
the deeper pockets of the county government’s coffers. 

To facilitate MOUs, the liability question must be addressed. Oregon 
has provided a statutory scheme that requires the Tribe to self-insure, but 
not every Tribe can afford or is willing to do so, nor will States uniformly 
adopt the same policy approach as Oregon. 

In non-P.L. 83-280 States, the use of SLECs calls for expanding 
the FTCA to be made unequivocally applicable to qualifying Tribal police 
departments. In instances of deputization agreements in both 
P.L. 83-280 and non-P.L. 83-280 States, an affordable insurance pool 
mechanism should be made available. Otherwise this impediment 
to reaching MOUs or legislative parity will remain elusive in many 
jurisdictions. 

Finally, to facilitate MOUs for deputization arrangements, Tribes 
need the financial resources to participate in the requisite POST training 
in the State where they are located. The Federal government can facilitate 
this training without imposing preemptive standards or policies. Public 
safety is best accomplished at the local level, and providing the resources 
for training is a simple and straightforward step in the right direction. 
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Probably one of the biggest supporters [of Oregon peace officer status for Tribal police] 
that helped us … was the Oregon Chiefs of Police Association, which I am a member of, 
and my fellow chiefs are all members of it. They understand the sheriffs’ argument, but 
they thought, “Okay, well, it’s an impediment to public safety; so what’s the big deal?” 

Tim Addleman, Chief of Police, Confederated Tribes of the Umatilla Reservation 
Testimony before the Indian Law and Order Commission, Portland, OR 

November 2, 2011 

Most of our Indian lands are not identifiable by signs, particularly the allotted areas. 
Generally people know if they see a casino that it’s Indian country, (whether they’re) the 
public or law enforcement. I can tell you that with many of our casinos, it does become 
confusing at times. We have casinos that have adjoining motels. The motel is not Indian 
country, yet it’s all one building. And so you can move into and out of Indian country 
without even leaving a building. Obviously our parking lots are very similar. And we 
work in partnership with our local law enforcement to address a lot of these crimes. 

Jason O’Neal, Chief of Police, Chickasaw Nation Lighthorse Police Department 
Testimony before the Indian Law and Order Commission, Oklahoma City, OK 

June 14, 2012 

So when we realized how big of a problem we had, we had to attack it from both sides. 
We had to educate the Tribal community about us as service providers, but we also had 
to educate our department about the communities we were serving. 

Ray Wood, Lieutenant & Tribal Liaison, Riverside County Sheriff’s Department 
Testimony before the Indian Law and Order Commission, Hearing on the Agua Caliente Reservation, CA 

February 16, 2013 
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Sharing resources, training, and meetings. The Commission also notes 
that intergovernmental cooperation, with or without MOUs for Tribal 
law enforcement, should include regular meetings between Tribal, 
State, county, city leaders, and administrators. The Ute Mountain Ute 
Law Enforcement Working Group discussed below demonstrates the 
advantages when strategies and resources are pooled, when advice and 
training are shared, and, in particular, when each other’s history and 
culture are imparted. The Commission learned of several success stories, 
notably in Riverside and San Diego Counties in California, in which 
local law enforcement agencies engendered a significantly improved 
relationship with Tribal communities as the result of such meetings. 

Another significant need is for ongoing criminal jurisdiction 
training for all concerned; indeed, failure of law enforcement to fully 
appreciate the relevant law creates obstacles for effective joint law 
enforcement. California instituted training for all officers on the subject 
of Tribal jurisdiction in its basic POST training, which has proven helpful 
in changing the basic understanding of the officers joining the force. 
This training is needed to build trust so that Tribal community members 
welcome county, State, and Federal police as supporters of public safety 
and community well-being. Additionally, county and State officials and 
policy makers would benefit from a greater understanding about Tribal 
culture, history, justice institutions, and expectations, which would lead to 
greater consensus and cooperation, mutual support, and co-governance 
and co-management regarding justice issues. 

Recommendations 

4.1: Federal policy should provide incentives for States and Tribes 
to increase participation in deputization agreements and other 
recognition agreements between State and Tribal law enforcement 
agencies. 

Without limitation, Congress should: 

a) Support the development of a model Tribal-State law enforcement 
agreement program that addresses the concerns of States and Tribes 
equally, to help State legislatures and governors to formulate uniform 
laws to enable such MOUs and agreements in both P.L. 83-280 and 
non-P.L. 83-280 States; 

b) Support the training costs and requirements for Tribes seeking to 
certify under State POST agencies to qualify for peace officer status in 
a State in a deputization agreement; 

c) Create a federally subsidized insurance pool or similar affordable 
arrangement for tort liability for Tribes seeking to enter into a 
deputization agreement for the enforcement of State law by Tribal 
police; 
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d) For Tribal officers using a SLEC, amend the Federal Tort Claims 
Act11 to include unequivocal coverage (subject to all other legally 
established guidelines concerning allowable claims under the Act), not 
subject to the discretion of a U.S. Attorney or other Federal official; 
and 

e) Improve the SLEC process by shifting its management to the 
U.S. Department of Justice and directing DOJ to streamline the 
commissioning process while retaining the requirements necessary to 
ensure that only qualified officers are provided with SLECs. (Also see 
Recommendation 4.8.) 

Findings and Conclusions: T ribal Notification of 
Arrest, Court Proceedings,  and Reentry 

The need for notification. On the Federal side, the Commission heard ample 
testimony that U. S. Attorneys’ Offices sometimes do not communicate 
effectively, or at all, with Tribal jurisdictions when declining a case for 
Federal prosecution, notwithstanding TLOA’s declination reporting 
requirement. Because the local Tribal courts are almost never notified, 
they often do not exercise their concurrent jurisdiction and address the 
matter in Tribal court. 

Overlooking Tribal courts in this manner, as State and Federal 
officials tend to do, is tragic and unnecessary. By ignoring the communities 
where offenders and their families live, needless cost and expense are 
borne by State and Federal taxpayers. 

Tribal government notification at the time of a Tribal citizen’s arrest, 
coupled with appropriate Tribal government involvement from that point 
forward (during trial, detention, and reentry), can be expected to improve 
outcomes for the offender, for the offender’s family and Tribe, and improve 
law enforcement outcomes overall.12 Yet at present, Tribal governments 
have inadequate involvement when their citizens are arrested, prosecuted, 
and incarcerated by the Federal and State governments. 

Native offenders are sometimes incarcerated hundreds of miles 
away from their families and communities.13 To illustrate the scope of the 
problem, in 2011, 3,500 self-identified American Indians were in custody 
in Federal prisons, and 14,600 Indians were housed in State prisons. 
During the same year, local non-Indian jails held 9,400 Indians, while 
jails in Indian country had jurisdiction over 2,239 Indians.14 It is virtually 
impossible to track from reported data where these Native Americans and 
Alaska Natives are being held. This can and must change. 

The Commission strongly supports the reporting and compiling of 
individual offender data so that Tribal courts can be informed on a timely 
basis to be able to assert their own concurrent jurisdiction. The use of 
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Tribal courts gives Tribes more local control and accountability, while 
relieving State and Federal jurisdictions of much of these costs. 

Recommendations 

4.2: Federal or State authorities should notify the relevant Tribal 
government when they arrest Tribal citizens who reside in Indian 
country. 

4.3: When any Tribal citizen resident in Indian country is involved 
as a criminal defendant in a State or Federal proceeding, the Tribal 
government should be notified at all steps of the process and be 
invited to have representatives present at any hearing. Tribes should 
similarly keep the Federal or State authorities informed of the 
appropriate point of contact within the Tribe. These mutual reporting 
requirements will help ensure the effective exercise of concurrent 
jurisdiction, when applicable, and the provision of wrap-around and 
other governmental services to assist the offender, his or her family, as 
well as the victims of crime. 

4.4: All three sovereigns—Federal, State, and Tribal—should enter 
into voluntary agreements to provide written notice regarding any 
Tribal citizens who are reentering Tribal lands from jail or prison. 
This requirement should apply regardless if that citizen formerly 
resided on the reservation. This policy will allow the Tribe to 
determine if it has services of use to the offender, and to alert victims 
about the offender’s current status and location. 

Findings and Conclusions: Intergovernmental Data 
Collection and Sharing 

Data are hard to find and access. Accurate data is an important tool for 
supporting effective law enforcement and prosecutions. Unfortunately, 
the BIA, the Federal Bureau of Investigation (FBI), and virtually all other 
Federal law enforcement agencies serving Indian country have collected 
and analyzed very little data on Indian people and communities. For 
instance, it was not until 2009, when prompted by complaints from U.S. 
Attorneys, did the FBI begin to separate out certain Indian country crimes 
in its annual Crime in America reports. Labor reports, jail statistics, and 
census data tend to be the main forms of data collected, with little data on 
Tribal crime and related issues. 

The many ways in which Tribal governments form justice courts, 
police departments, jails, and rehabilitation services, through a patchwork 
of grants and other limited funding sources, tends to limit focus on 
data, especially if Federal funds make up only a portion of resources. 
Furthermore, Tribes’ capacity to capture and catalogue data can be 
extremely limited. 
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[Getting numbers] is still an issue. The data collection, for instance, here in Oklahoma, 
and I’m sure it’s the same everywhere, BIA doesn’t have a data collection system. We’re 
working on getting one . . . A lot of those folks . . . have the sophisticated systems that 
you punch a button and it will tell you everything you need to know. How did we get the 
numbers to send in? On a piece of paper. 

Dave Johnson, Special Agent in Charge for District, 
Bureau of Indian Affairs, Office of Law Enforcement Services 

Testimony before the Indian Law and Order Commission, Hearing in Oklahoma City, OK 
June 14, 2012 

Issues that have arisen are Tribes may lack the infrastructure to access data through 
State systems. Indian communities are often not interested in participating in data 
sharing, seeing it as a tool to arrest Tribal citizens. States like California, (have) only 
recognized Tribes that had the backing of the Federal government for a pilot program, 
and New York, which only works with one Tribe, are examples of poor relations in 
sharing information. Some states such as Washington, Arizona, and Oklahoma allow for 
Tribal sharing in their fusion centers. Others block it. Tribes do sit on the U.S. borders 
and deal with security and crime. The National Law Enforcement Telecommunications 
System (NLETS) is one system that is highly dependent on gaining access from the 
States. The Federal government was able to grant backdoor access for the FBI’s National 
Crime Information Center. 

Joe LaPorte, Senior Tribal Advisor, Office of the Program Manager, Information Sharing Environment, 
Office of the Director of National Intelligence 

Written testimony for the Indian Law and Order Commission, Hearing in Oklahoma City, OK 
June 14, 2012 16 

Why an Indian country fusion center? We found it’s necessary for several reasons: First, 
the State does not have data or criminal information on our offenders, and second Indian 
country is viewed by criminal offenders as a lawless gap in the system, because of the 
jurisdictional issues and the generally low number of police officers working in Indian 
country. Also Tribal offenders realize that they can travel from one Tribal community to 
another to hide, commit crime link with other offender’s without being concerned about 
being identified as a criminal offender. Also because of sovereignty and jurisdictional 
concerns Tribal governments are more likely to participate if the fusion center is 
specifically, controlled and staffed by officers and personnel from Indian country. 

Edward Reina, retired law enforcement executive and member of the Salt River Pima-Maricopa Community 
Written testimony for the Indian Law and Order Commission, Hearing at Salt River Indian Reservation, AZ, 

January 13, 201217 
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Issues regarding who is empowered to collect and report criminal 
justice data must be resolved. Many States, such as California, generally 
do not recognize Tribal police as State peace officers. Consequently, as a 
rule, without special arrangements and the approval of the state Attorney 
General, Tribal police in California do not have, access to the California 
Criminal Telecommunications System (CLETS) and its National Crime 
Information System (NCIS) source.15 

Collaboration in data gathering and access. Given the difficulty of 
finding good data, some justice officers are looking for innovative ways to 
collect and distribute data. 

For instance, the Arizona Counter Terrorism and Information Center 
(ACTIC) runs the multijurisdictional State fusion center, an “all crimes, all 
hazards and terrorism information and intelligence center,”  that includes 
several federally recognized Indian Tribes.  The Tohono O’odham Nation, 
for example, is collaborating with ACTIC to create the Tohono O’odham 
Nation Information Center (TONIC). The long-term goal is to create an 
Indian country fusion center within ACTIC that is specifically controlled by 
Native nations. The Inter Tribal Council of Arizona unanimously approved 
this long-term goal. In testimony before the Commission, law enforcement 
leaders emphasized the genesis of these efforts to create and expand fusion 
centers is the lack of data collection and sharing across jurisdictional lines, 
which offenders exploit. 

In 1994, the Inter Tribal Council of Arizona created the Indian 
Country Intelligence Network (ICIN). ICIN established a forum for a better 
understanding of various Native nations and government agencies’ roles 
in Indian country and law enforcement. Partners include the FBI, the 
U.S. Attorney’s Office for the District of Arizona, and various other Tribal, 
Federal, and State officials. One example of ICIN’s work involves State 
agencies that did not follow Tribal extraditing processes for pursuing 
Indian suspects onto Tribal lands. ICIN created a training video and 
distributed it to State and local agencies. 

Good criminal justice information and appropriate sharing are 
key to effective criminal justice programs. Even if an offender commits 
a crime on the reservation and it is documented, it is unlikely other 
jurisdictions, including other Tribal communities, will be aware of the 
crime. Conversely, if an offender who lives off reservation commits a crime 
on the reservation, the Tribal law enforcement would not be able to gain 
access to information about the offender from State and local authorities. 
Accurate and shared data would allow greater local control and ability to 
increase public safety. Criminals will always exploit data gap weaknesses. 
Many of the gaps can be closed by communicating and collaborating across 
jurisdictional lines. At the Federal level, the Office of Tribal Justice (OTJ), 
which was codified as a DOJ component by TLOA, has been involved in a 
number of efforts to improve the sharing of criminal intelligence and other 
information to improve public safety in Indian country. 

Chapter Four - Intergovernmental Cooperation: Establishing Working Relationships that Transcend Jurisdictional Lines 111 

http:source.15


For example, we recently partnered with the Department’s Community Oriented Policing 
Services (COPS) office and Justice Management Division to provide 17 Tribal police 
departments with access to the FBI’s National Crime Information Center (NCIC). OTJ 
provides the moderator for the Tribal Public Safety Network (T-Net) located within the 
Law Enforcement Online (LEO) secure web portal. OTJ staff also serve on the FBI’s 
Criminal Justice Information Service Disposition Task Force to explore ways to enhance 
the inclusion of Tribal court orders and dispositions in national databases. 

Tracy Toulou, Director, Office of Tribal Justice, U.S. Department of Justice 
Written Testimony for the Indian Law and Order Commission, Hearing in Arlington, VA

 March 8, 2012 24 
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Recommendation 

These considerations lead to the following recommen-dation to 
improve data collection and data sharing: 

4.5: Congress should provide specific Edward J. Byrne Memorial 
Justice Assistance Grants (Byrne grants) or COPS grants for data-
sharing ventures to local and State governments, conditioned on 
the State or local government entering into agreements to provide 
criminal offenders’ history records with federally recognized Indian 
Tribes with operating law enforcement agencies that request to share 
data about offenders’ criminal records; any local, State, or Tribal 
entity that fails to comply will be ineligible for COPS and Byrne 
grants. 

Conclusion 

Even the most basic forms of interjurisdictional cooperation can 
save money and lives. For example, on the Ute Mountain Ute Reservation 
in Colorado, the late Chairman Ernest House, Sr. fought back when 
violence threatened to overwhelm his community. In 2005-06, reported 
homicide rates on the Ute Mountain Ute Reservation ranged between 
250 and 300 per 100,000 people, as compared to a statewide rate of 4 out 
of 100,000. Stated another way, had the city of Denver experienced the 
same homicide rates as the Ute Mountain Indian Reservation, Denver 
would have had more than 1,900 murders instead of the 144 that actually 
occurred.25 

In response, Chairman House convened the Ute Mountain Ute Law 
Enforcement Working Group, chaired by Gary Hayes, who was then Tribal 
Council vice chair. The working group met at least monthly to prevent and 
combat crime. This group quickly gained momentum and began focusing 
on better coordination across jurisdictional lines. It has since grown to 
include Federal, State, and local law enforcement, prosecutors, and social 
services officials from surrounding areas. According to Mr. Hayes, who is 
now chairman, violent crimes rates have fallen in virtually every major 
category, and the reservation experienced just one homicide in the past 
two years. “Working together is saving our people,” he said.26 

Without question, cooperation works. While the Federal government 
cannot force people to work together, taking the steps outlined above can 
help encourage the growing movement among all three sovereigns— 
Federal, State, and Tribal—to join together for mutual benefit. 
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Chapter Five 

Detention and 
Alternatives: Coming 
Full Circle, from Crow 
Dog  to TLOA and VAWA 

In August 1881, Crow Dog, a Brule Lakota man, shot and killed 
Spotted Tail, a fellow member of his Tribe.1 The matter was settled 
according to long-standing Lakota custom and tradition, which required 
Crow Dog to make restitution by giving Spotted Tail’s family $600, eight 
horses, and a blanket. After a public outcry that the sentence was not 
harsher, Federal officials charged Crow Dog with murder in a Dakota 
Territory court. He was found guilty and sentenced to death. The Federal 
government had never before asserted authority over Indian-versus-
Indian criminal justice issues in Indian country, and on appeal, the U.S. 
Supreme Court affirmed Tribal jurisdiction, noting that the territorial court 
had inappropriately measured Lakota standards for punishment “by the 
maxims of the white man’s morality.”2 Members of Congress, outraged by 
the Supreme Court’s ruling, overturned the decision by enacting the Major 
Crimes Act of 1885, which for the first time extended Federal criminal 
jurisdiction to a list of felonies committed on reservations by Indians 
against both Indians and non-Indians.3 In the 130 years since, detention 
and imprisonment have risen in prominence as responses to crime in 
Indian country, and Tribal governments have struggled to reassert their 
views about the value of reparation, restoration, and rehabilitation. 

Through the Tribal Law and Order Act of 2010 (“TLOA”) and the 
Violence Against Women Reauthorization Act of 2013 (VAWA Amendments), 
Tribal governments have regained significant authority over criminal 
sentencing. If the Indian Law and Order Commission’s recommendations 

Chapter Five - Detention and Alternatives: Coming Full Circle, from Crow Dog to TLOA and VAWA 117 



 

 

 

 
 

 

 

concerning the restoration of Tribal criminal jurisdiction are implemented 
along with appropriate safeguards to protect defendants’ Federal 
constitutional rights, Tribal governments will have more authority to 
determine sentences than at any time since the Crow Dog days. 

Yet, to take full advantage of these current and potential 
opportunities, Tribes will need to develop the governing system to take 
responsibility for the serious offenses now handled by State and Federal 
courts and to do so in a way that fully protects the Federal civil rights of all 
U.S. citizens. Many Indian nations currently lack this capacity; they make 
do with detention facilities that are too small, short of funds, understaffed, 
and without the wrap-around of services that would make more alternative 
sentencing possible. These challenges to the implementation and exercise 
of Tribes’ reaffirmed rights are detailed below. 

The Commission’s findings offer hope, as well as financial relief 
for taxpayers. If Tribes can succeed in reserving detention for the 
offenders who need it most and in developing alternatives to reduce the 
demand for jail time, it becomes possible to achieve significant Federal 
or State cost savings as Tribal governments adopt their own laws and 
effectively defederalize Tribal justice systems or retrocede them from State 
jurisdiction where P.L. 83-280 currently applies. 

Findings and Conclusions: Deficiencies in Detention 

Indians who offend in Indian country and are sentenced to 
serve time may be held in Tribal, Federal, or State facilities. In mid-
year 2011, 2,239 self-identified American Indians and Alaska Natives 
were held in Indian country facilities.4 Another 3,500 were in Federal 
prisons.5 Approximately 24,000 American Indians and Alaska Natives are 
incarcerated in State prisons or detained in county jails; some of these 
offenders are held for crimes committed in Indian country under the 
authority the Federal government transferred to States through P.L. 83-280, 
but that fraction is not publicly reported. 

Indian offenders in State and Federal facilities. While there are hardships 
associated with any incarceration, American Indians and Alaska Natives 
serving time in State and Federal detention systems experience a particular 
set of problems. One is disproportionality in criminal sentencing as well 
as geography. In many cases, this results from State and Federal officials’ 
practical concerns. How, for example, can they supervise an offender from 
a distance when reservation infrastructure to support house arrest or other 
forms of community corrections are lacking? 

But in other cases, disproportionality arises because Indian 
offenders are caught up in what is to them a “foreign” justice system: 
prosecutors, public defenders and defense counsel, judges, and probation 
officers may be more likely to make inaccurate assumptions about 
defendants; system processes may not mesh with Indigenous world 
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views; and myriad opportunities exist for miscommunication. According 
to extensive testimony to the Commission, these and other factors 
contribute to a system that is inherently discriminatory, both in terms of 
how individuals are often treated and in the adverse impacts to Native 
Americans and Alaska Natives as a group versus other offender categories: 

➢	 Research on the 10,800 felony offenders processed by the State of 
Minnesota (a P.L. 83-280 State) in 2001 concluded that, “For most 
sentencing decisions, Native Americans are receiving harsher 
treatment in sentencing decisions at both the ‘front’ [imposition of 
the sentence] and ‘back’ [fulfillment of the sentence] stages of the 
criminal justice process.”6 In fact, the decision point for early release 
was the only stage in the process in which Americans Indians were 
not statistically worse off than Whites. In the year studied, Indians 
were 16.6 percent more likely to be granted a shortened sentence, 
although on average, their time already served was longer and their 
sentence reduction less than that of Whites. As the study authors 
note, this finding actually affirms system disparities: “The more 
severe treatment of Native Americans at earlier decision stages 
subsequently allows for less harsh treatment for Native American 
offenders at the pronounced length of stay decision.”7 

➢	 Related analyses indicate that Federal sentencing guidelines 
systematically subject offenders in Indian country to longer 
sentences than are typical when the same crimes are committed 
under State jurisdiction. Extrapolating from a detailed South Dakota 
dataset, Federal sentences for assault during 2005 were “twenty-five 
months longer than those for Native Americans sentenced in state 
court and thirteen months longer than those for whites sentenced by 
the state.”8 While developments in Federal case law since 2005 have 
created maneuvering room for Federal judges to exercise downward 
discretion and make Federal sentences for Native Americans more 
equitable, by 2008 at least, statistics showed that judges were not 
reducing their sentences for Native American defendants.9 

➢	 As detailed in the chapter on juvenile justice (Chapter 6), the 
situation is particularly egregious when Native American juveniles 
enter the Federal criminal justice system, where parole is 
unavailable and the opportunities for diversion, wellness, and other 
incentivized rehabilitation programs are typically nonexistent. As 
a direct result, these juveniles serve systematically longer terms of 
incarceration for the same or similar offenses than they would off-
reservation. 

Another hardship borne by American Indians and Alaska Natives 
in State and Federal facilities—and their families—is their distance from 
home. Testimony throughout the Commission’s field hearings emphasized 
the problems that arise when Tribal members, including juveniles, are 
detained in far-off facilities. Families must drive long distances or in 
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Defendants that would otherwise be released to their families and be supervised in their 
own homes with their children, with their parents, with their grandparents, may have 
to be detained at a halfway house or in custody many, many miles from their home, or 
if there is no one in a halfway house, then incarcerated, many times simply because 
there is no phone and we can’t do electronic monitoring. If they had a phone, we could 
monitor them from their homes as we do anybody else. So sometimes the only difference 
is that they do not have a phone and we cannot do electronic monitoring, and therefore 
they are deprived of the opportunity to prove themselves before sentencing. 

Martha Vazquez, Judge, United States District Court, District of New Mexico 
Testimony before the Indian Law and Order Commission, Hearing at the Pueblo of Pojoaque, NM 

April 19, 2012 

Some of our sister Tribes [in northern Nevada], the counties are charging them 
something like $150 a day for bed space. Some counties refuse flat out to accept any 
Native Americans unless they have been arrested by their county deputies. So . . . we 
have three, four Tribes that utilize one [BIA] facility in Reno. If they make an arrest, they 
have to contact the facility to make sure there’s bed space, and then they have to contact 
the BIA detention and make sure that they’re able to transport that person. Otherwise 
they transport them to Duck Valley, which is a 7- to 8-hour drive for some of them. 

Billy A. Bell, Chairman, Fort McDermitt Paiute and Shoshone Tribe, 
and President, Inter-Tribal Council of Nevada 

Testimony before the Indian Law and Order Commission, Hearing on the Salt River Indian Reservation, AZ 
January, 13, 2012 
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many cases take commercial airline flights to visit. The Commission is 
aware of numerous examples of offenders being incarcerated hundreds 
or even thousands of miles from their family support networks and fellow 
Tribal citizens. In some instances, the distances involved are practically 
incomprehensible. The State of Alaska incarcerates Alaska Native inmates 
in detention centers as far away as the State of New York.10 

Nor is the issue of geographically remote detention services 
limited to prisons. For instance, in the case of the Oneida Nation of 
New York local sheriffs’ refusal to provide contract jail space resulted 
in Tribal jail inmates being routinely transported to Pennsylvania and 
back.11 In such circumstances, a Tribe’s ability to exert any influence on 
an offender’s behalf is greatly diminished. In general, culturally relevant 
support is not available to offenders. Community reentry processes 
become more difficult and may be ill coordinated.12 While this problem 
is more commonly associated with detention under State and Federal 
jurisdiction, distant placement also can occur under Tribal jurisdiction. For 
example, Tribes increasingly contract with other governments to house 
offenders. In this situation, there may be additional community costs, 
including transportation and removing scarce policing personnel from the 
community. 

Indian country detention facilities. There are three kinds of detention 
facilities in Indian country: those operated by the Bureau of Indian Affairs 
(BIA), those operated by Tribal governments under P.L. 93-638 contracts, 
and those that are fully Tribal facilities, funded and managed by a Tribe 
itself. These three types of entities are referred to collectively as “Tribal 
jails.” As one long-time analyst of Tribal criminal justice systems notes, 
“The expansion of Tribal sovereignty and the safety of Indian communities 
are critical priorities for Tribal governments, and an essential element of 
each is the detention and rehabilitation of criminal perpetrators.”13 

According to the U.S. Department of Justice (DOJ), 79 Tribal jails 
served Indian country in 2012.14 Among these, there are an increasing 
number of exemplary facilities that serve as anchors along a continuum of 
care from corrections to community reentry and that are able to connect 
detainees with core rehabilitation services, such as substance abuse 
treatment, mental health care, cultural programming, and education. For 
many Tribes, financial assistance from the U.S. government for facility 
planning, renovation, expansion, staffing, and operations have been 
important in these efforts. Funding has included $225 million in economic 
stimulus funds for Tribal correctional facility construction.15 Among the 79 
jails serving Indian country in 2012, 21 are new since 2004.16 

On the other hand, 11Tribal detention facilities permanently 
closed between 2004 and 2012.17 In most cases, deficiencies in funding, 
staff, and appropriate space proved their undoing. The Indian Law and 
Order Commission has found these specific issues to be of continuing 
concern for many other jails in Indian country.18 One such jail that has 
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Salt River Department of Corrections is one of a growing number of exemplary 
detention centers in Indian country. Designers of this purposefully built facility, which 
opened in 2007, did not just focus on meeting the standards necessary for housing a 
variety of offenders. They also consciously included elements that reflect culture and 
support rehabilitation. Reentry is a key focus for the corrections center, and it offers 
classes ranging from basic life skills to vocational certification as a food handler. But 
the center’s programming also focuses on the very human side of reentry, helping keep 
families together even when a loved one is in jail. For example, through the Storybook 
Project, incarcerated parents can record themselves reading a children’s book, and 
the book and recording are sent to the child. This innovative spirit has served juvenile 
offenders well, too: Salt River is the first corrections facility in Indian county to host a full 
Boys and Girls Club. The partnership was recognized with a Merit Award from the Boys 
and Girls Clubs of America in 2012.20 

BIA officials told us that they need to know which Tribes DOJ plans to award grants to 
construct correctional facilities at least 2 years in advance so that they can plan their 
budget and operational plans accordingly in order to fulfill their obligation to staff, 
operate, and maintain detention facilities. According to BIA, there have been instances 
where they were unaware of DOJ’s plans to award grant funds to Tribes to construct 
Tribal detention facilities, which could result in new facilities remaining vacant until BIA 
is able to secure funding to operate the facility. 

DOJ has implemented a process whereby when Tribes apply for DOJ grants to construct 
correctional facilities, DOJ consults BIA about each applicant’s needs as BIA typically 
has first-hand knowledge about Tribes’ needs for a correctional facility and whether the 
Tribe has the infrastructure to support a correctional facility, among other things. BIA 
then prioritizes the list of applicants based on its knowledge of the detention needs of the 
Tribes. DOJ officials noted that the decision about which Tribes to award grants to rests 
solely with them; however, they do weigh BIA’s input about the Tribes’ needs for and 
capacity to utilize a correctional facility when making grant award decisions. To help BIA 
anticipate future operations and maintenance costs for new Tribal correctional facilities, 
each year DOJ’s Bureau of Justice Assistance (BJA) provides BIA with a list of planned 
correctional facilities that includes the site location, size, and completion date. BIA 
officials noted that this level of coordination with DOJ is an improvement over past years 
as it helps to facilitate planning and ensure they are prepared to assume responsibility to 
staff, operate, and maintain Tribal detention facilities. 

United States Governmental Accountability Office, “Indian Country Criminal Justice: Departments of the 
Interior and Justice Should Strengthen Coordination to Support Tribal Courts,” 2011 
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since been closed was the former Office of Justice Services (OJS) Adult 
Detention Center on the Rosebud Sioux Nation in South Dakota, which 
the Commission visited in May 2012. At that time, as many as six inmates 
were incarcerated in cells designed for one person. The living conditions 
were so deplorable that no more than two of the six inmates could stand 
in the cells at any given moment; the rest had to lie or sit on their bunks.19 

Looking to the future, these and related issues will challenge the effective 
use of Tribal detention resources. 

Funding for New Jails. Tribal governments must solicit funding from 
DOJ to pay for construction costs and from the U.S. Department of 
the Interior (DOI) to pay operation and maintenance costs. While the 
Departments are striving to improve their collaboration, this has proven 
bureaucratically difficult, and Tribes continue to bear primary 
responsibility for managing coordination, sometimes without success 
As stressed in Chapter 3, these Federal departments’ overlapping 
responsibilities are problematic and justify the Commission’s 
recommendation for consolidating Federal programming for Indian 
country criminal justice within a single executive branch agency. 

Funding for Operations. Appropriate funding for Tribal jail operations 
is difficult to estimate. Because many are in rural or remote locations, 
Tribal jails’ staffing and day-to-day operating costs tend to be higher than 
for their non-Tribal counterparts. Because of the “thinness” of the overall 
institutional and service provision environments in which most operate, 
Tribal jails may need to provide more services, at greater cost, than non 
Tribal jails. These facilities serve at least three distinct purposes:  pretrial 
detention, short-term incarceration for nonviolent offenders, and longer 
term incarceration for violent offenders. The facilities must serve multiple 
populations: men and women, and sometimes both adults and juveniles. At 
least two of these purposes are associated with higher detention costs: 
pretrial detainees’ short stays drive up administrative processing costs, and 
more violent offenders require higher, more costly security. Thus, it is 
difficult to identify appropriate facilities for cost comparisons. Using 
average daily census as the basis for per prisoner cost comparison, Tribal 
jails operate with fewer resources than one-quarter of State prison systems 
Maine, Minnesota, North Dakota, Washington, and California (States with 
significant Native populations), are all part of this upper quartile. Tribal 
jails that operate closer to their rated inmate capacity fare much worse 
They must fulfill their many functions with resources comparable to those 
available to a rural county lock-up up or a Federal low-security prison. 

Overcrowding. In both 2011 and 2012, one out of five Indian country jails 
operated at 150 percent of their rated capacity on their most crowded 
days. For at least six of these jails, adequate space may be a more constant 
concern, as they reported overcrowded conditions not only on peak days, 
but also on randomly sampled dates.21 When coupled with low staffing 
levels, overcrowding results in less supervision, restrictions on offender 
privileges (such as time outside), and less access to rehabilitation services. 

Chapter Five - Detention and Alternatives: Coming Full Circle, from Crow Dog to TLOA and VAWA 123 

http:dates.21
http:bunks.19


 

A $2 million American Indian detention center for youth offenders remains empty and 
nonfunctioning five years after it was built using Justice Department grants, the Star 
Tribune of Minneapolis-St. Paul reported Sunday. The center was finished in 2005 and 
the Red Lake Band of Chippewa, Minnesota’s most cash-strapped Tribe, expected the 
Federal Bureau of Indian Affairs to request more than $1 million a year to help run the 
13,000-square-foot, 24-bed facility. But the BIA never requested the funding and the Tribe 
said it does not have the money to operate the center. The Tribe has now hired lawyers 
to take the Federal government to court. The plight of the Red Lake Band has caught 
the attention of Sen. Al Franken (D-Minn.) and has frustrated former Minnesota U.S. 
Attorney Tom Heffelfinger. Heffelfinger told the Star Tribune that the delay on opening 
the facility is “ridiculous.” “Just putting the bricks and mortar up and then walking away 
doesn’t solve the problem,” Heffelfinger told the newspaper. 

Eric Roper, “Red Lake Lockup Sits Locked Up and Empty,” Star Tribune 
March 21, 2010 
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Table 5.1 Annual per Inmate Cost, FY 2010 

Facility Types Amount 

Federal minimum security prisona  $21,005 
Average across rural Pennsylvania jailsb  $25,185 
Federal low security prisona  $25,377 
Tribal jails, based on rated capacityc  $25,562 
Federal medium security prisona  $26,248 
Average across federal facilitiesa  $28,282 
Average across state prisons—DOJ BJS estimated  $28,323 
Average across state prisons—Vera Institute estimatee $31,286 
90th percentile rural Pennsylvania jail costb $32,850 
Federal high security prisona  $33,858 
Tribal jails, based on average daily censusc $37,548 
75th percentile state prisons—DOJ BJS estimated  $40,175 
75th percentile state prisons—Vera Institute estimatee $48,826 

Notes: 1. County jail costs vary significantly based on size, location, and services offered. A recent study 
of Pennsylvania’s rural county jails is one of the few available that provides an example of this variation. 
2. State prison costs estimated by DOJ are lower than those estimated by the Vera Institute, a nonprofit 
group that tracks prison costs. Vera Institute’s numbers attempt to account for all spending by State 
prison systems even if it originates outside a State’s corrections budget. 
Sources: a. Nathan James, The Federal Prison Population Build Up: Overview, Policy Changes, Issues, 
and Options, Congressional Research Service 15 (2013), http://www.fas.org/sgp/crs/misc/R42937.pdf. 
b. Gary Zajac & Lindsay Kowalski, An Examination of Pennsylvania Rural County Jails 14, The Center 
for Rural Pennsylvania (December 2012) (“The system-wide average cost-per-day, per-inmate was $60.41 
during the study period (2004-2010).”), 
http://www.rural.palegislature.us/documents/reports/rural_county_jails_2012.pdf. 
c. Activities, Subactivities, Program Element, Subelements, Operation of Indian Programs, Enacted Budgets for 

the Bureau of Indian Affairs, DOI (2013), on file with the Commission; Todd Minton, Jails in Indian Country,
 
2011 at 2, Bureau of Justice Statistics, DOJ (2012), 

http://www.bjs.gov/content/pub/pdf/jic12.pdf.
 
d. Tracey Kyckelhan, State Corrections Expenditures, FY 1982-2010 at 4, T.2, USDOJ, Bureau of Justice 
Statistics, Office of Justice Programs, http://www.bjs.gov/content/pub/pdf/scefy8210.pdf. 
e. Christian Henrichson & Ruth Delaney, The Price of Prisons: What Incarceration Costs Taxpayers 10, 
fig. 4 (showing average cost by state), Vera Institute of Justice (January 2012, updated 7/20/12), 
http://www.vera.org/sites/default/files/resources/downloads/Price_of_Prisons_updated_version_072512.pdf. 
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Pilot BOP Prison-Sharing Program. TLOA allows for Native nations to contract with 
BOP to incarcerate at the closest and most appropriate facility those offenders who are 
violent and have served at least two years of their sentence. At any time Tribes can 
choose to withdraw their prisoner. The Federal government covers the cost. The BOP 
will take up to 100 Tribal prisoners from across the United States. The first Indian Tribe 
to make use of the BOP program was the Confederated Tribes of the Umatilla Indian 
Reservation. The Tribal court sentenced an offender to 27 months for assault, with the 
sentence to be served in a BOP facility. By applying to send the offender to Federal prison 
under TLOA, the Tribe avoided spending the approximately $50 a day for the Tribe to 
utilize the Umatilla County Jail. Appropriate paper work and approval by the BOP were 
needed to ensure entry into the program. 28 

The Leech Lake Band of Ojibwe Joint Jurisdiction Wellness Court: An Example of 
Tribal Alternatives to Detention. In the mid-2000s, both Leech Lake Band of Ojibwe 
and Cass County, MN were faced with high rates of drunk driving, recidivism, and little 
money. In 2006, Cass County approached the Tribe about collaborating through a joint 
powers agreement to create a DWI court. Historical tensions between the Tribe and the 
county made it easy to think of “a million and excuses why it won’t work.” However, they 
had the common goal to lower the recidivism rate of impaired driving. Finally, both sides 
collaborated on how the DWI court would look and function and, in 2006, the Leech 
Lake-Cass County Joint Jurisdictional Court began operations. 

The collaboration, which combines the jurisdiction of the Tribe with the federally 
transferred jurisdiction the State exercises under P.L. 83-280, has been a success. Judges 
from the Tribe and county preside over the court together, which creates trust between 
the Tribe and county. Using drug court and wellness court principles, the program 
provides holistic, culturally relevant services that address the sources of offenders’ 
problems rather than simply the symptoms. Besides the court judges, Tribal and county 
law enforcement, and Tribal and county service providers participate in the court’s 
programming, which is overseen by the county’s probation office. By 2012, the recidivism 
rate among offenders processed through the joint jurisdictional court reach only 4 
percent, a marked decrease from the rates of 60-70 percent that had prevailed before 
the court came into operation. However, the most telling sign of success is the change 
in attitude of the community. For example, there is a growing community of people 
who are choosing to be sober or who are reaching out when they need help instead of 
reoffending.38 
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Understaffing. In 2004, the DOI Office of the Inspector General released 
the report “Neither Safe nor Secure: An Assessment of Indian Detention 
Facilities,” which documented deficiencies in Indian country jails’ safety, 
security, staffing, staff training, funding, maintenance, space, and policies 
and procedures.22 

In a 2011 follow-up report, the Inspector General noted that these staffing 
shortages had not been addressed. DOJ survey data back up this finding: 
“Overall, the ratio of inmates to jail operations employees was 2.1 inmates 
to 1 jail operations employee at midyear 2012, up from 1.8 to 1 in 2011, 
and down from 2.5 to 1 in 2004.”23 Yet, Tribal detention facility staffing 
is a difficult problem to resolve. BIA had invested nearly $1 million in 
recruitment efforts in the intervening years, an effort that had limited 
results and ended in a recruitment firm’s contract termination. But the 
Inspector General also noted that BIA’s financial management and tracking 
tools, which should be an aid to Tribes in changing practice and marking 
progress, “do not provide the necessary management information to 
address funding and staffing concerns.”24 

Poor Physical Conditions. Reiterating its 2004 report, the DOI Inspector 
General’s 2011 report notes: 

“Not only are BIA facilities understaffed, but the physical conditions 
of the buildings also need improvement. We consider more than half 
of the [eight] detention facilities we visited to be in unsatisfactory 
or poor condition. We observed leaky roofs; defective heating, fire 
safety, and security systems; non-detention grade doors, windows, 
and fencing; rust-stained sinks, toilets, and showers; and an overall 
lack of cleanliness.”25 

Violent Offenders. The number of violent offenders in Indian country 
detention facilities has fallen slightly from a peak of 41 percent of the 
inmate population in 2007 to 32 percent in 2012.26 However, with new 
authorities available to Tribes under TLOA and the VAWA Amendments 
(providing Tribes the opportunity, under Tribal law, to incarcerate violent 
offenders and non-Indian offenders convicted of domestic violence or 
sexual assault for up to 9 years), these numbers are expected to rise. 
Given that pretrial detainees always will compose a significant segment 
of the Tribal jail population,27 adjusting the use of resources to provide 
appropriate quarters for various classes of offenders is of increasing 
importance. Jails and prisons are two very different kinds of institutions. 

Jails are designed for short-term detainees (violent offenders, pretrial, 
and nonviolent offenders), and generally do not provide many services. 
Prisons are for longer-term detainees, and are prepared to make longer 
term “investments” in them. If Tribes are going to have to house violent 
offenders for longer periods, different kinds of detention facilities will 
be needed. One important option for Tribal governments may be the 
development intertribal, regional facilities for longer-term, more violent 
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Tulalip Tribes Alternative Sentencing Program. Twenty years ago, the Tulalip Tribes 
confronted growing crime, violence, and drug use problems on their lands and among 
their citizens. Located along the I-5 corridor 40 miles north of Seattle, WA, the Native 
nation experienced all the advantages and disadvantages of its location. It was able to 
develop a highly successful gaming enterprise, but its lands had become an attractive 
locale for drug dealing. 

The Tulalip Tribes’ solution was to take control of criminal justice in the community. 
Because it was subject to P.L. 83-280, which creates concurrent State and Tribal 
jurisdiction on reservation land, the Tribe’s first step was to advocate for retrocession—or 
the transfer of criminal jurisdiction from the State to the Federal government. After the 
transfer, the Tribal government was free to develop justice programming without State 
interference. 

Today, rather than sentencing offenders to jail, the Tulalip Tribes’ alternative sentencing 
program requires offenders to address the underlying issues that brought them to court 
in the first place. A multitude of agencies provide services and support and meet to hold 
offenders accountable. Programs that may be part of an offender’s sentence include: 
substance abuse treatment, mental health treatment, anger and stress management, 
community service, random drug testing, meetings with elders, vocational classes, life 
skills and parenting classes, job search support, and family reunification. The court 
relies on GPS-enabled ankle bracelets to monitor and restrict offenders’ activities and 
uses brief jail stays as a last resort. Recidivism in the program is approximately 20 
percent lower than the county benchmark, and compared to its spending under the 
previous system, the Tribe saves approximately $100,000 annually in jail-use fees.39 
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detainees. In the meantime, the Federal Bureau of Prisons’ (BOP) pilot 
project authorized by TLOA already has been of use to Tribes working to 
adjust to these renewed authorities. 

Findings and Conclusions: Opportunities in 
Alternatives 

“Alternatives to incarceration” or “alternatives to detention” 
are programs to which a judge may send criminal offenders instead of 
sentencing them to jail. Alternative sentencing aims to create pathways 
away from recidivism by addressing the core problems that lead offenders 
to crime, which may include substance abuse, mental health problems, and 
limited job market skills, and by helping them develop new behaviors, such 
as anger management, job skills, among others that support the choice to 
not commit crimes. Jail may still be part of an offender’s experience with 
an alternative sentence, but it would be used sparingly and as a short-term 
measure, functioning as a component in a more comprehensive program 
involving intensive supervision, coordinated service provision, and high 
expectations for offender accountability. 

A considerable amount of data demonstrates the effectiveness 
of some alternatives to detention across a wide range of court settings 
and offense categories. From New York City’s mainstream courts to 
Bethel, Alaska’s Tribal forums and for offenses along the spectrum 
from misdemeanor to felony, meta-analysis shows that participants in 
alternative programs reoffend at rates at least 10-20 percent lower than 
non-participants.29 There also is growing evidence that other positive life 
outcomes—holding a job, getting an education, reuniting with children, 
enjoying better health, among others—are associated with participation in 
alternative programs, especially those with a substance abuse treatment 
component.30 This is not to say that alternative sentences are proven 
to be effective in all cases, but rather that such approaches suggest the 
possibility of substantial cost savings in many instances. 

Effectiveness translates to cost-savings. Taxpayers can save money 
when nonviolent offenders are diverted from jail into alternative programs. 
Counties and Tribes that lease jail space from other jurisdictions notice 
immediate savings; governments that manage their own jail facilities gain 
savings as decreased demand decreases operating costs. 

As recidivism falls, jurisdictions save even more money as they 
make fewer arrests, adjudicate fewer cases, and further decrease the 
use of jail and prison facilities.31 For example, California estimates that 
its alternatives to detention programs save State taxpayers $90 million 
a year.32 San Bernalillo County, NM found that in the 6 years following 
its implementation of alternatives to detention for juveniles, there was a 
decrease in every offense category tracked, and State taxpayers realized 
over $4.7 million in cost savings.33 Broad-based research by the Pew 
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At Lummi we know that incarceration makes better criminals, not healthier people. 
We do recognize that sometimes there is no alternative to incarceration to protect 
vulnerable members of our community. However, incarceration is rarely the best method 
to help anyone—especially our Tribal people—to function in a healthy manner in our 
communities when they are released. We have learned the hard way that for successful 
reentry into our communities, our people need a comprehensive continuum of care 
that includes addiction treatment, job-related education and training, housing, and 
employment supported by traditional ceremony, language, and spirituality. 

Ron Tso, Chief of Police, Lummi Nation 
Testimony before the Indian Law and Order Commission, Hearing on Tulalip Indian Reservation, WA 

September 7, 2011 

I was a prosecutor for a long time. There are some people that need to be locked up. But 
there’s also a need for some alternatives to incarceration—modern facilities that have 
either electronic home monitoring, work release, healing programs—especially in Indian 
Country; some ways that some of these offenders, especially the youthful offenders, can 
come back to the Tribe, whether it’s the use of a sweat lodge, whether it’s the use of an 
elders council, or a peacemaker court. These are important alternatives I think that have 
to be included in any corrections model. 

Philip Harju, Tribal Attorney, Cowlitz Indian Tribe, 
Testimony before the Indian Law and Order Commission, Hearing in Portland, OR 

November 2, 2011 

I think what really needs to be done in a larger focus is to look at the prevention efforts. 
Ninety-seven percent of our calls are for domestic violence and drunken driving. And 
they’re not bad people; they just have a bad habit. And I really feel that once we beef up 
our efforts on that—that side will go a long ways in Indian Country. 

Ivan Posey, Chairman, Chairman, Eastern Shoshone Tribe on the Wind River Indian Reservation 
Testimony before the Indian Law and Order Commission, Hearing on Rosebud Indian Reservation, SD 

May 16, 2012 
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Charitable Trusts demonstrates that alternatives as basic as probation and 
parole rule changes generate substantial cost savings.34 The Annie E. Casey 
Foundation, which has helped design and evaluate alternatives to detention 
for juveniles across the United States (including the San Bernalillo County 
program), has concluded that incarceration can be comparatively wasteful 
of taxpayers’ money in many cases.35 

Numerous witnesses at the Commission’s field hearings expressed 
a desire for greater use of alternatives to detention in Indian country. 
This finding echoes feedback provided to the Departments of Justice and 
the Interior in government-to-government consultations concerning the 
Departments’ implementation of TLOA. In fact, the leading conclusion 
from the consultations is that “Alternatives to incarceration (which could 
include treatment) should be the paramount objective in any plan to 
address the corrections aspect of public safety in Tribal nations. Detention 
of Tribal members should be a rare exception in the corrections context, 
where many of the offenders are suffering the effects of poverty, isolation 
and substance abuse.”36 

From the Tribal standpoint, this finding is neither surprising nor 
new. Tribes are long-time advocates for alternative approaches. It is 
difficult to find a policy paper, research study, or evaluation report from 
the past 20 years that addresses Indian country corrections that does not 
call for more alternatives to detention. In part, the emphasis reflects the 
strong similarity between alternative sentencing and Tribes’ traditional 
approaches to justice—which, echoing the Crow Dog case from long ago, 
focus on making reparations, healing victims and offenders, and restoring 
community. 

But the Tribal orientation is more than “cultural correctness.” It also 
reflects the evidence (gathered through lived experience prior to Crow Dog 
and through more academic methods in the modern era) that alternatives 
are more effective than purely punitive measures. They are better able to 
address the fundamental causes of crime and violence. Today, alcohol and 
drug addiction is associated with much of the misery and crime in Indian 
country. Looking deeper still, America’s historical Indian policies, which 
focused on colonial domination and dispossession, have led to economic, 
social, and political marginalization within once healthy and self-sustaining 
Indian nations. The conditions of marginalization have given rise to 
accumulated feelings of powerlessness, hopelessness, and lack of personal 
value—that, in turn, lead to substance abuse, anger, and violence. Unless 
justice responses address these addiction and mental health concerns, little 
true progress can be made against Indian country crime.37 

The Commission concludes that creating and maintaining fair, 
restorative, culturally compatible, and community healing justice 
institutions is a primary goal of many Indian nations. Without the option 
to build culturally acceptable Tribal justice institutions that are directly 
accessible and accountable to local citizens, Tribal community members 
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Mike was an individual who I had the opportunity to come across when I was Chief of 
Police on the Crow Reservation. Mike was not a criminal, but he had an alcohol and 
substance abuse problem that caused him to what I call “do a life sentence two weeks 
at a time” in Indian country jails. We would get called because he would be intoxicated. 
We would go; we would bring him to the detention center. We would book him in, and 
we could have sent him over to the Tribal court Monday. He would have been fine by 
himself just to walk over there. That’s who he was when he was not intoxicated. And 
the judge would then put him back into our facility for two weeks, and while he was 
in there he was great. He would come, work, clean and vacuum and was just a model 
human being—not [just] a model inmate—but a model human being, a person you 
liked to be around. But then he would get out because we didn’t provide programs to 
address his addictions . . . and then shortly thereafter he would be back in that same 
cycle . . . I was happy to hear there’s a happy ending to that story, to his story. I didn’t 
do anything to help him at the time. I could have, but that’s not what I was thinking at 
the time. But somebody got to him, and now he is actually working at the Seven Hills 
Treatment Center on the Crow Indian Reservation in its substance abuse program, not 
as a counselor, but as a custodian, kind of a maintenance man there. I got an opportunity 
to talk to him not too long ago, and he was so proud to tell me that he has been sober for 
all those months and is doing good . . . . If Mike can do it, anybody can do it. So we want 
to get out of the business of warehousing our people, and [start] looking at alternatives to 
sentencing, treatment, rehabilitation, those types of efforts. 

Darren Cruzan, Director, BIA-OJS, 
Testimony before the Indian Law and Order Commission, Hearing in Arlington, VA 

March 7, 2012 
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will consider their Tribal governments as failures and will tend not to freely 
collaborate. Associated Federal- and State-managed justice systems will 
frequently be seen by many Tribal members as coercive, discriminatory, 
and self-serving. Tribal economic and political development will be 
seriously impaired, resulting in continued social distress, resistance, and 
alienation. 

In making these recommendations, the Commission stresses 
that many crimes will and should remain within the Federal and State 
adversarial court system. However, many lesser crimes and civil matters 
can be managed by alternative methods. By way of illustration, the Navajo 
Nation has a peacemaker court, limited to non-lawyers and based on 
community mediation by a court-certified lay peacemaker, on whom 
Navajo District Court judges often rely in determining criminal sentencing. 
Such approaches have worked well for decades, if not centuries, and hold 
tremendous promise for adjudicating more disputes at less cost and for 
determining sentences where, based on community norms and mores, the 
punishment fits the crime. 

Yet, the call for more alternatives to detention programs in 
Indian country also proves there are too few. The Indian Law and Order 
Commission heard testimony about exemplary programs, including the 
Leech Lake Band of Ojibwe Joint Jurisdiction Wellness Court and Tulalip 
Tribes Alternative Sentencing Program. Why are there not even more? And 
why are the extant programs threatened? 

A review of many successful programs inside and outside Indian 
country points to the reasons. Positive outcomes from alternatives to 
detention programs depend on having: 

➢	 judges or other sentencing decision makers who are well-informed 
about sentencing options; 

➢	 a legal code that supports alternative sentencing and does not, by 
default, create a “jail only” option; 

➢	 screening mechanisms that appropriately select individuals into 
alternative programs and to divert offenders with similar criminal 
histories into the same supervision groups; 

➢	 a strong probation or community oversight unit that is able to 

manage the alternatives program; and
 

➢	 access to the array of services that will help equip the offender to 
navigate the pathway away from recidivism.40 

Testimony and other data available to the Commission indicate that 
at present, only some Tribes are in a position to achieve success. But with 
targeted assistance and relief from Federal command-and-control policies, 
additional advancement can proceed exponentially. 
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For some of the problems that we have that need resolving, alternative sentencing is 
really a good thing. I don’t see incarceration as being the answer to our problems. We 
have many people who come through our jails, they have a high recidivism rate, but 
there is little to no programming outside of detention. 

Miskoo Petite, staff member, Rosebud Sioux Tribe Juvenile Detention Center 
Testimony before the Indian Law and Order Commission, Hearing at Rosebud Indian Reservation, SD 

May 16, 2012 

They have to classify the kids and the problems to fit into the Federal programs they 
have. That can be dealt with [by] interagency funding and coordination. But whenever 
I talk about that people roll their eyes, “Oh, yeah, well it’s human nature not to 
coordinate.” 

Sam Deloria, Director, American Indian Graduate Center 
Testimony before the Indian Law and Order Commission, Hearing at Santa Ana Pueblo, NM 

December 14, 2011 

Most of the wheels of justice actually occur outside of the courtroom. A sovereign must 
bear the burden of ensuring that all of these various systems are operational. For many 
Tribal governments tremendous financial barriers stand in the way of implementing 
justice. 

Montie Deer, Vice Chief Judge, Muscogee Creek Nation 
Testimony before the Indian Law and Order Commission, Hearing in Oklahoma City, OK 

June 14, 2012 

It is important that we not be an island unto ourselves. If Annie Casey (Foundation) 
didn’t teach us anything else, that stakeholders, all the stakeholders needed to be at the 
table. We were co-equal; we needed to be heard; we needed to give our input if it was 
going to be a meaningful collaboration . . . . And some of the very important and, maybe 
indispensable, stakeholders are our community partners. 

John Romero, Judge, Bernalillo County Children’s Court and Participant, 
Annie E. Casey Foundation, Juvenile Detention Alternatives Initiative

 Testimony before the Indian Law and Order Commission, Hearing at Santa Ana Pueblo, NM 
December 14, 2011 
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➢	 Trained Sentencing Decision Makers. Over the last 15 years, 
numerous Tribal court staff have been trained in the development 
and management of Tribal “Healing to Wellness” courts, and in 
2011, 79 Tribes reported having such forums.41 These courts “bring 
together community-healing resources with the Tribal justice 
process, using a team approach to achieve the physical and spiritual 
healing of the participant and the well-being of the community.”42 

This description is quite general, yet because Healing to Wellness 
courts began as drug courts, even the Tribes that have them may 
be unprepared to offer alternatives to detention to defendants with 
other offense profiles. Fortunately, infrastructure and some content 
already exist for training, much of which was created with support 
from the DOJ.43 

➢	 Supportive Legal Codes. Data from the 2002 survey of Tribal justice 
agencies show that nearly 200 Tribes provided some intermediate 
sanctions (sentences that do not involve detention) against adults for 
criminal violations in Indian country44—an indicator of the number 
of Tribes whose legal codes may provide for alternative sentencing. 
For Tribes whose law and order codes do not specify sentencing 
options other than fines and jail time, the opportunity to implement 
law-backed detention alternatives is limited. 

➢	 Screening Mechanisms. “A Desktop Guide for Tribal Probation 
Personnel: The Screening and Assessment Process,” published in 
2011 with support from BJA, provides risk evaluation assistance for 
Tribal sentencing decision-makers. Such information is valuable; 
nonetheless, if a Tribe does not have its own screening protocol for 
diversion or staff who know how to use the protocol, it will not have 
provided the best opportunity for offender success. 

➢	 Probation Programs. The best available information suggests 
that many Tribes do not have probation offices: data from the 2002 
survey of Tribal justice agencies show that a decade ago, only 41 
percent of the 315 responding Tribes operated probation programs.45 

While the numbers surely have risen since, many of these offices 
are grant-funded and require more financial stability to ensure 
consistent offender supervision, let alone the option for community-
based supervision. 

➢	 Appropriate Services. In 2011, most Indian country jails 
had difficulty providing more than a few services (Table 5.2), 
indicating that it may be equally difficult for Tribes to provide 
services to offenders supervised in the community. The absence 
of collaboration across Tribal programs further impedes service 
provision. Because many of the services needed to assist offenders 
are not available through OJS or DOJ programs, probation officers 
must coordinate with providers funded by the Indian Health Service, 
Bureau of Indian Education, the Substance Abuse and Mental Health 
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Services Administration (SAMHSA), and others to ensure access 
for their clients. Moreover, service provision alone is inadequate 
to support effective alternatives to detention; it also must be 
coordinated and managed in a way that marks offenders’ progress, 
meets their multiple needs, sanctions slippage, and provides praise 
for forward momentum. 

That lawmakers have sometimes been more interested in expanding 
jail and prison space than in alternatives to incarceration is yet another 
challenge. But two recent trends provide counter balance. For one, State 
governments are increasingly interested in the cost savings achievable 
through alternatives to detention.46 In P.L. 83-280 States, this shift may 
provide new opportunities for Tribal governments to collaborate with 
States on community supervision partnerships. It may also help Native 
defendants in State systems retain cultural, community, and family ties that 
might support their rehabilitation and recovery in some cases. 

Table 5.2 Service Provision by Tribal Jails, 2011 

Service or program % of facilities* offering 
services or program 

Mental health services 93% 

Drug dependency counseling/awareness 84% 

Alcohol dependency counseling/awareness 80% 

Spiritual counseling 75% 

Domestic violence counseling 54% 

GED classes 49% 

Parenting skills 48% 

Basic and high school classes 43% 

Life skills & community adjustment programs 35% 

Sex offender treatment 12% 

* Not all facilities responded to this question; base is between 68 and 75 reporting facilities (of 80 total 
facilities overall in 2011). 
Source: Todd Minton, Jails in Indian Country, 2011 at Tables 11 and 12, Bureau of Justice Statistics, DOJ 
(2012), http://www.bjs.gov/content/pub/pdf/jic12.pdf 
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Second, reentry programming—or the management of a nonviolent 
offender’s transition out of detention and back into the community—has 
become a significant focus for the Federal government.47 The context 
of reentry programming is post-detention, but its emphasis on offender 
recovery and restoration, reduced recidivism, and community safety 
are the same as alternatives to detention programming.48 As a result, 
investment in reentry may raise the profile of alternatives to detention in 
Indian country and create new opportunities to pursue them. 

Recommendations  

Based on testimony and its study of the current status of detention 
and alternatives to detention in Indian country, the Commission makes 
four recommendations. In nearly every case, they may be understood as 
detention-specific versions of the broader recommendations on Tribal 
jurisdiction, justice funding, and intergovernmental collaboration offered 
elsewhere in this report. 

The recommendations also reflect the Commission’s findings 
concerning the impact and cost-effectiveness of incarceration as compared 
to alternatives to detention. As Tribes strive to create more self-determined 
corrections systems, where community safety permits, the Commission 
encourages a shift away from detention-centered programming, toward 
more alternatives to detention, more rehabilitation and restoration 
programs, and more supportive reentry processes. To date, many Tribes 
have viewed construction of a local jail as a positive for Tribal self-
determination and effective crime fighting, and rightly so. But, in planning 
for the future, Tribes should also be encouraged to ask how Tribal 
corrections resources can be most effectively spent and whether there are 
other options for the use and location of detention facilities. 

5.1: Congress should set aside a commensurate portion of the 
resources (funding, technical assistance, training, etc.) it is investing 
in reentry, second-chance, and alternatives to incarceration monies for 
Indian country, and in the same way it does for State governments, 
to help ensure that Tribal government funding for these purposes is 
ongoing. In line with the Commission’s overarching recommendation 
on funding for Tribal justice, these resources should be managed by 
the recommended Indian country unit in the Department of Justice 
and administered using a base funding model. Tribes are specifically 
encouraged to develop and enhance drug courts, wellness courts, 
residential treatment programs, combined substance abuse treatment-
mental health care programs, electronic monitoring programs, 
veterans’ courts, clean and sober housing facilities, halfway houses, 
and other diversion and reentry options, and to develop data that 
further inform the prioritization of alternatives to detention. 

DOJ announced a commitment of more than $58 million to 
second-chance and reentry programs in 2013. SAMHSA also declared 
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the availability of $12.9 million for offender reentry programs. Especially 
in response to the Affordable Care Act, the Centers for Medicare and 
Medicaid Services (CMS) are working to improve access to healthcare 
during the reentry process. Besides SAMHSA and CMS, other units within 
the U.S. Department of Health and Human Services have commitments 
to reentry programming. The U.S. Department of Veterans Affairs also 
provides funding for reentry through its Health Care for Re-entry Veterans 
Program.49 Other funds are available from these and other Federal agencies 
for the management of alternatives to detention. 

The Federal government is committing significant resources to 
reentry, second-chance, and alternatives to detention programming of 
which Indian country should receive a commensurate share. Rather 
than administering these funds in a piece-meal fashion from these many 
agencies, funds for Indian country should be carved out of each program, 
consolidated, and managed from a single, tribally focused agency in DOJ. 
This guarantees funding to Tribes, reduces administrative overhead, 
and allows greatest flexibility and effectiveness in American Indian 
programming. 

5.2: Congress should amend the Major Crimes Act, General Crimes 
Act, and P.L. 83-280 to require both Federal and State courts 
exercising transferred Federal jurisdiction 1) to inform the relevant 
Tribal government when a Tribal citizen is convicted for a crime in 
Indian country, 2) to collaborate, if the Tribal government so chooses, 
in choices involving corrections placement or community supervision, 
and 3) to inform the Tribal government when that offender is slated 
for return to the community. 

This recommendation is a detention-specific version of the 
recommendations for increased intergovernmental collaboration made 
elsewhere in this report. Tribal, State, and Federal governments should 
collaborate to ensure that Tribal governments are knowledgeable about: 
(1) which of its citizens are in the custody of non-Tribal governments; (2) 
that each offender’s Tribal government has the option to be engaged in 
decision making regarding corrections placement and supervision; and (3) 
that the nation is informed about and prepared for the offender’s eventual 
reentry to the Tribal community. This information helps increase Tribal 
citizens’ access to alternatives to detention across a variety of jurisdictional 
arrangements. 

5.3: Recognizing that several Federal programs support the 
construction, operation, and maintenance of jails, prisons, and other 
corrections programs that serve offenders convicted under Tribal 
law, appropriate portions of these funds should be set aside for Tribal 
governments and administered by a single component of the U.S. 
Department of Justice. This includes any funds specifically intended 
for Tribal jails and other Tribal corrections programs (e.g., those 
available through the Bureau of Indian Affairs) and a commensurate 
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Tribal share of all other corrections funding provided by the Federal 
government (e.g., Bureau of Prisons funding and Edward J. Byrne 
Memorial Justice Assistance Grants/JAG program funding). To the 
extent that alternatives to detention eventually reduce necessary 
prison and jail time for Tribal-citizen offenders, savings should be 
reinvested in Indian country corrections programs and not be used as 
a justification for decreased funding. 

The Commission has two major concerns with regard to funding for 
Indian country corrections. The first is that Tribes must receive a fair share 
of funds available at the Federal level for corrections systems creation 
and operation. While some corrections funds are specifically designated 
for Tribes, most are allocated in a manner that privileges State and local 
governments above Tribal governments. New approaches to funding 
should ensure that Tribes are treated equally in the allocation of resources. 

The Commission’s second concern is that savings realized through 
the creation and increased use of alternatives to detention should not be 
lost to Tribal governments, which is the case today. Instead, funding should 
follow each individual offender, so that if an offender’s time served is 
reduced, money that would have been spent on detention is then available 
for service provision. In the event that the detailed accounting needed 
to enable such a system proves to be impractical, some scaled-down 
or simplified version of this “follow the offender” system would still be 
worthwhile to make the Federal government accountable about the real-
dollar value of its investments in Indian country justice programming. 
Success with alternatives to detention should allow a reprioritization of 
spending without reducing the pool of money available to Indian country. 
Similarly, any given Tribe should realize savings it generates through 
community supervision and reductions in recidivism. 

5.4: Given that even with a renewed focus on alternatives to 
incarceration, Tribes will continue to have a need for detention space, 

a) Congress and the U.S. Department of Justice should provide 
incentives for the development of high-quality regional Indian 
country detention facilities, capable of housing offenders in need of 
higher security and providing programming beyond “warehousing,” 
by prioritizing these facilities in their funding authorization and 
investment decisions; and, 

b) Congress should convert the Bureau of Prisons pilot program 
created by the Tribal Law and Order Act into a permanent 
programmatic option that Tribes can use to house prisoners. 

While the thrust of the overall recommendations in this report is 
that Tribes should have the freedom to decide how justice monies are 
used in their communities, the Commission believes that the creation of 
incentives for regional Indian country detention centers will lead to higher-
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quality facilities and more effective in-facility programming. While this 
approach would mean that some prisoners are housed farther from their 
home communities than may be ideal, the increased use of alternatives 
to detention will limit the use of incarceration to those offenders for 
whom detention makes the most sense. Other offenders will remain in the 
community under probation and other types of community supervision, 
which keeps them close to home. 

Especially as Tribes move toward implementation of enhanced 
sentencing and expanded jurisdiction, having Federal BOP space 
available for incarcerating offenders under Tribal law will be of 
increasing importance. While there have been concerns that Tribes are 
not taking advantage of the pilot program,50 the reality is that meeting the 
requirements of the enhanced sentencing provisions under TLOA and 
the expanded jurisdiction under the VAWA Amendments take time. Many 
Tribes are working toward implementing one or both laws, and to remove 
the option for BOP placements limits their ability to successfully strengthen 
their justice systems.51 

In fact, in addition to transitioning the program from a pilot effort 
to a permanent collaboration, BOP should consult with Tribes to reduce 
the administrative burden of using the Federal prison option. Among the 
few Tribes that have done so or attempted to, the administrative hurdles 
are significant, and a reduction in these barriers would increase Tribal 
access. For example, communication to the Commission suggests that the 
reports mandated by BOP for the placement of prisoners—reports that are 
completed by Federal pretrial services officers for Federal prisoners—are 
difficult and unwieldy for Tribal personnel to complete. TLOA already 
recommends that the Federal probation officers have a role delivering 
pretrial services and post-sentencing probation; their engagement with 
administrative reporting would simply be an extension of these services 
and help ensure appropriate information is provided about prisoners to 
BOP prior to their transfer. 

Conclusion 

Despite a growing number of higher-quality detention facilities 
in Indian country, there is a tremendous need for Tribes and the Federal 
government to collaborate on improving the condition, programs and 
services, and functionality of facilities. At the same time, Tribes are 
deeply interested in expanding available alternatives to detention in 
their communities. Certainly, upfront investments in improved detention 
facilities and the creation of quality alternatives to detention programs 
are necessary. But, because of the substantial cost savings associated with 
effective alternative programs, the spending profile may soon reflect a 
redirection of detention dollars, rather than an ongoing need for higher 
budgets. 
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 Rather than fear such changes, Federal and State leaders should 
embrace them. Providing greater freedom of choice to Tribal governments 
to design and run their own correctional systems and to innovate more 
broadly with alternative (or what many Tribes prefer to call “traditional”) 
sentencing options, has enormous and largely untapped potential to save 
Federal and State taxpayers’ money. It can also make Native nations 
safer and more secure—thereby helping close the public safety gap—by 
relying on locally based systems that more accurately teach and enforce 
community values. 
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Chapter Six
 

Juvenile Justice: Failing 
the Next Generation 

Indian country juvenile justice exposes the worst consequences of 
our broken Indian country justice system. At the same time, juvenile justice 
illustrates the fundamental point and promise of this report—greater Tribal 
freedom to set justice priorities, supported by resources at parity with 
other systems and full protection of Federal civil rights of all U.S. citizens, 
will produce a better future for Indian country and, importantly, for Native 
youth. 

Findings and Conclusions: Vulnerable and Traumatized 
Youth 

Any discussion of Indian country juvenile justice must begin 
with the dire situation of Indian children. Today’s American Indian and 
Alaska Native youth have inherited the legacy of centuries of eradication-
and assimilation-based policies directed at Indian people in the United 
States, including removal, relocation, and boarding schools.2 This 
intergenerational trauma continues to have devastating effects among 
children in Indian country, and has resulted in “substantial social, spiritual, 
and economic deprivations, with each additional trauma compounding 
existing wounds over several generations.”3 

National statistical data, which include the 64 percent of Indian 
children who live outside Indian country as well as the 36 percent who 
live within, indicate that Native youth are among the most vulnerable 
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Today’s Tribal youth carry the wounds of their ancestors, compounded by generations 
of atrocities committed against this nation’s Indigenous people, including historical 
traumatic campaigns of eradication, reservation assignment, boarding schools, and 
relocation. Although they carry these wounds, these contemporary youth will be the first 
generation with an opportunity to heal from historical trauma.1 

Ivy Wright-Bryan, National Director of Native American Mentoring, Big Brothers Big Sisters of America 

One year before I was 17, I was a pallbearer at 15 funerals. 

Northern Arapaho youth8 

We have concluded that 100 percent of our children and youth are exposed to violence, 
directly or indirectly....We now know that at least two children a day are victims of a 
crime, exposed to abuse and neglect, school violence, and domestic violence on the 
Rosebud reservation. We know that the unreported direct and indirect exposures to 
violence must be significantly higher.15 

Mato Standing-High, former Attorney General, Rosebud Sioux Tribe 
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group of children in the United States. Over a quarter of these children 
live in poverty, compared with 13 percent of the general population.4 They 
graduate from high school at a rate 17 percent lower than the national 
average, and are expected to live 2.4 years less than other Americans.5 The 
rates of cigarette use, binge drinking, and illegal drug use among Native 
youth are higher than for any other racial and ethnic group.6 Native youth 
are more than twice as likely to die as their non-Native peers through the 
age of 24.7 

One of the most troubling problems facing Native youth today is 
their level of exposure to violence and loss. Such exposure may include 
witnessing, being the victim of, or learning about domestic and intimate 
partner violence, child abuse, homicide, suicide, sexual violence, and 
community violence.9 While statistics about the overall rates of exposure of 
Native youth to violence are difficult to find, statistics about specific types 
of violence and exposure to violence in particular Native communities 
indicate the levels are extremely high. A report published by the Indian 
Country Child Trauma Center in 2008 calculates that Native youth have a 
2.5 times greater risk for experiencing trauma when compared with their 
non-Native peers.10 Of all racial groups in the United States, American 
Indians and Alaska Natives have the highest per capita rate of violent 
victimization.11 Native youth experience double the rates of abuse and 
neglect of White children, and are more likely to be placed in foster care. 
American Indian and Alaska Native women experience the highest rates of 
sexual assault and domestic violence in the nation. Native youth between 
the ages of 12 and 19 are more likely than non-Native youth to be the 
victim of either serious violent crime or simple assault. Native youth are 
2.5 times more likely to commit suicide than non-Native youth.12 

Indian juveniles experience Post Traumatic Stress Disorder (PTSD) 
at a rate of 22 percent, close to triple the rate of the general population. 
As Ryan Seelau points out, “to put this in perspective, this rate of PTSD 
exceeds or matches the prevalence rates of PTSD in military personnel 
who served in the latest wars in Afghanistan, Iraq, and the Persian Gulf 
War.”13  Further, “American Indian and Alaska Native children are… 
exposed to repeated loss because of the extremely high rate of early, 
unexpected, and traumatic deaths [among Native people in the United 
States] due to injuries, accidents, suicide, homicide, and firearms—all of 
which exceed the U.S. all-races rates by at least two times—and due to 
alcoholism, which exceeds the U.S. all-races [rate] by seven times.”14 

Leaders from some Native communities estimate that nearly all 
of their children are exposed to violence.16 A 2003 U.S. Department of 
Health and Human services report estimated that on the Wind River Indian 
reservation, “66 percent of families have a history of family violence, 
45 percent of children have run away, 20 percent of children have been 
sexually abused, and 20 percent have attempted suicide. Life expectancy is 
in the early 40s for Tribal members.”17 
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Too often [children exposed to violence] are labeled as “bad,” “delinquent,” 
“troublemakers,” or “lacking character and positive motivation.” Few adults will stop 
and, instead of asking “What’s wrong with you?” ask the question that is essential to their 
recovery from violence: “What happened to you?”21 

Robert L. Listenbee, Jr. et al. 
Report of the Attorney General’s National Task Force on Children Exposed to Violence 
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On the Rosebud Sioux reservation in South Dakota, former 
Attorney General Mato Standing-High estimates that every child on the 
reservation has been exposed to violence.18 Confirmation of this level of 
violence can be found in the number of calls to police. The 12 officers 
serving the 25,000-person service area receive close to 25,000 calls per 
year, approximately one call for every resident of the reservation. “At least 
two children a day are victims of a crime, exposed to abuse and neglect, 
school violence, and domestic violence,” Standing-High says.19 In Alaska 
in 2010, 40 percent of children seen at child advocacy centers were Alaska 
Natives, even though the overall population of Alaska Native peoples is 14.8 
percent.20 

According to the U.S. Department of Justice’s (DOJ) Defending 
Childhood Initiative, “[e]xposure to violence causes major disruptions 
of basic cognitive, emotional, and brain functioning that are essential 
for optimal development ...When [children who experience violence] go 
untreated, these children are at a significantly greater risk than their peers 
for aggressive, disruptive behaviors; school failure; posttraumatic stress 
disorder; anxiety and depressive disorders; alcohol and drug abuse; risky 
sexual behavior; delinquency; and repeated victimization.”22 Further, 
research indicates that exposure to violence is associated with “long­
term physical, mental, and emotional harms,” including “alcoholism, 
drug abuse, depression, obesity, and several chronic adult diseases.”23 

Because of the compounding effects of historical trauma in Indian country, 
“untreated trauma poses the greatest risk for further complications and 
risk for additional trauma in Tribal communities.”24 

American Indian and Alaska Native children are disproportionately 
exposed to violence and poverty, and their communities often lack 
access to funding for mental health and other support resources. The 
compounding effects of these realities make this population of children 
particularly susceptible to entry into the juvenile justice system, and 
increase the obstacles they face to a successful and healthy reentry. Further 
exacerbating these damaging vulnerabilities, entry into the justice system 
often means that children are separated from their Tribal communities and 
culture, robbing Tribes of their ability to shape the lives of their children, 
and removing the youth from one of their most essential resources for 
support, healing, and recovery. 

Congress passed the Indian Child Welfare Act (ICWA) of 197825 to 
help ensure the safety of Indian children. ICWA also established in Federal 
law the fundamental principle that young Tribal citizens, when in need of 
out-of-home care, should first be referred to their Tribes for placement. 
A key reason is that through the care and nurturing of children, Tribal 
culture and traditions are passed on to future generations, which is an 
important element in the survival of Indian nations. Nonetheless, Federal 
law is incomplete in its protections of Tribal youth and Native nations. 
When Tribal youth commit offenses that would be crimes if committed by 
adults, ICWA does not apply at present, and processes outside the Tribal 
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Children should not be in an adult system, (particularly) an adult system which is not 
prepared to work with youth. There needs to be some sort of alternative that the youth 
still need to be able to access— there still needs to be a justice system accountable but 
through a rehabilitative system.30 

Chori Folkman, Managing Attorney, Tulalip Office of Civil Legal Aid 
Testimony before the Indian Law and Order Commission, Hearing on Tulalip Indian Reservation 

September 7, 2011 
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government’s control remove young Tribal citizens from their homes and 
place them in State or Federal facilities, sometimes far from their homes. 

Findings and Conclusions: Federal and State Juvenile 
Justice Are Making Matters Worse, Not Better 

At present, Tribal youth who live on reservations, like their adult 
counterparts, are under the authority of one of several jurisdictional 
arrangements: they may be subject to many different regimes: Federal, 
Tribal-Federal, State, or State-Tribal. The same complexities and 
inadequacies that plague the Indian country adult criminal justice system 
impair juvenile justice as well. As with adults, Tribes face significant 
obstacles toward influencing the lives of their young Tribal citizens 
involved in juvenile justice systems. In addition, features of the Federal 
and State juvenile justice systems, combined with the special needs of 
traumatized Native youth, magnify the problems. 

The Federal court system has no juvenile division—no specialized 
juvenile court judges, no juvenile probation system—and the Bureau of 
Prisons (BOP), a DOJ component, has no juvenile detention, diversion, 
or rehabilitation facilities. Federal judges and magistrates, for whom 
juvenile cases represent 2 percent or less of their caseload,26 hear juvenile 
cases along with all others. Native youth processed at the Federal level, 
along with their families and Tribes, face significant challenges, such as 
great physical distance between reservations and Federal facilities and 
institutions, and cultural differences with federal personnel involved in 
Federal prosecution.27 If juveniles are detained through the Federal system, 
it is through contract with State and local facilities, which may be several 
States away from the juvenile’s reservation.28 

Within Federal juvenile detention facilities for misdemeanor 
violations operated in Indian country by the Office of Justice Services 
(OJS), a component of the Bureau of Indian Affairs (BIA), secondary 
educational services are either lacking or entirely non-existent. Officials 
of the Federal Bureau of Indian Education, which is statutorily responsible 
for providing secondary educational services and programs within OJS 
juvenile detention centers, confirmed for the Commission that Congress 
has not appropriated any Federal funds for this purpose in recent years. 
This means that Native children behind bars are not receiving any 
classroom teaching or other educational instruction or services at all.29 

When one of the situations triggering Federal Indian country 
juvenile jurisdiction arises, the corresponding U.S. Attorney’s Office 
decides whether to proceed against the Native youth. This decision is based 
on “seriousness of the crime, age, criminal history, evidence available, and 
Tribal juvenile justice capacity.”31 As with adults, the U.S. Attorneys often 
decline to prosecute juvenile cases, even serious ones. As one research 
study points out, “[t]ribal governments are left to fill this void . . . [and] . . . 
many youth simply fall through the cracks, getting no intervention at all.”32 
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“Within Federal juvenile detention facilities for 
misdemeanor violations operated in Indian country by the 
Office of Justice Services (OJS), a component of the Bureau 
of Indian Affairs (BIA), secondary educational services are 
either lacking or entirely non-existent.... 

Native children behind bars are not receiving any classroom 
teaching or other educational instruction or services at all.” 
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Because some Tribes do not currently have the infrastructure or funding 
to house juveniles, they are unable to address problems with youth in their 
communities. 

Indian country youth may become part of State juvenile justice 
systems if they commit a crime in a Tribal community where State criminal 
jurisdiction extends to Indian country under P.L. 83-280, a settlement 
act, or some other similar Federal law.33 In State juvenile systems, there 
is generally no requirement that a child’s Tribe be contacted if an Indian 
child is involved.34 Thus, “once Native youths are in the system, their 
unique circumstances are often overlooked and their outcomes are 
difficult to track.”35 The juveniles effectively “go missing” from the Tribe. 
Furthermore, State juvenile systems do not adequately provide the cultural 
support necessary for successful rehabilitation and reentry back into the 
Tribal community.36 

Although data about Indian country juveniles in Federal and State 
systems are limited, the available data reveal alarming trends regarding 
processing, sentencing, and incarcerating Native youth. Native youth are 
overrepresented in both Federal and State juvenile justice systems and 
especially in receiving the most severe dispositions. 

While the Federal government does not have a “juvenile justice 
system,” youth do end up in Federal detention, and typically, the majority 
of these youth are American Indians and Alaska Natives. Between 1999­
2008, for example, 43-60 percent of juveniles held in Federal custody 
were American Indian. In 2008, 72 Native youth were in Federal custody,37 

although the number fell to 49 in 2012.38 According to the BOP, contracting 
to place a juvenile costs $259 per day or $94,535 per year.39 

Many States have significant populations of Native youth within 
their systems, and there are a disproportionate number of Native juveniles 
in State juvenile justice systems compared with non-Indian juveniles.40 

Although the State systems data do not separate Indian country youth and 
offenses from others, there is no reason to believe there are systematic 
differences. 

In 2010 in the State systems, American Indians made up 367 of 
every 100,000 juveniles in residential placement, compared with 127 of 
100,000 for White juveniles.41 This is especially alarming since American 
Indians make up little more than 1 percent of the U. S. population. In 
Oregon, a P.L. 83-280 State, Native American youth are over-represented 
in the State’s juvenile justice system and in its detention programs run by 
the Oregon Youth Authority (OYA). While Native American youth make up 
approximately 2 percent of the State’s 10-17 year olds, they are 5 percent 
of the youth committed to OYA.42 In 2008, the average cost for juvenile 
detention was $240.99 per day or $87,961.35 per year.43 

Chapter Six - Juvenille Justice: Failing the Next Generation 157 

http:87,961.35
http:juveniles.41
http:juveniles.40
http:community.36
http:involved.34


[W]here they exist, Tribal facilities, based in the community and therefore able to involve 
Tribal elders in the delivery of interventions that incorporate traditional Tribal beliefs 
and customs, may be better positioned to provide culturally competent services than the 
Federal system. 

Consensus view expressed by both Federal and Tribal officials surveyed by the Urban Institute 44 
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Findings and Conclusions: Applying This Report’s 
Recommendations for Adult Criminal Justice to 
Juvenile Justice 

Indian country juvenile justice is even more disturbingly broken 
than its adult counterpart. Tribal youth in non-P.L. 83-280 jurisdictions 
become ensnared in a Federal system that was never designed for 
juveniles and literally has no place to put them. In P.L. 83-280 jurisdictions, 
Tribal youth may be thrust into dysfunctional State systems that pay 
no attention to the potential for accountability and healing available in 
the Tribal community. In both situations, there is no regularized way of 
ensuring that the Tribal community can know where its children are, let 
alone participate in fashioning a better future for them. These and other 
shortcomings of the Indian country juvenile justice system compromise 
traumatized, vulnerable young lives, rupture Native families, and weaken 
Tribal communities that depend on their youth for their future. 

How to improve juvenile justice for Native communities and break 
cycles of intergenerational trauma and violence? Many recommendations 
in this report for the adult justice system apply with even greater urgency 
to Indian country juvenile justice. All of this report’s recommendations for 
juvenile justice drive toward a single end—enabling Tribal communities 
to know where their children are and to be able to determine the proper 
assessment and response when their children enter the juvenile justice 
system. 

The Commission’s aim for juvenile justice is consistent with the 
overall thrust of this report—releasing Tribes from dysfunctional Federal 
and State controls and empowering them to provide locally accountable, 
culturally informed self-government. With the very health and future of 
Tribal communities resting on the vulnerable shoulders of their often-
traumatized youth, the stakes could not be higher. 

Recommendations 

Recommendations concerning jurisdiction. For a Native nation, losing 
control over its children has ramifications beyond losing control over adult 
offenders. The Congress that passed the Indian Child Welfare Act of 1978 
recognized that “[t]he wholesale separation of Indian children from their 
families is perhaps the most tragic and destructive aspect of American 
Indian life today.”45 Enhancing Tribal jurisdiction over Indian children was 
central to ICWA’s scheme for remedying this problem. 

For non-P.L. 83-280 jurisdictions, ICWA clarified that Tribal 
jurisdiction is exclusive for children residing or domiciled in Indian 
country. For P.L. 83-280 jurisdictions, ICWA created a mechanism for 
Tribes to reassume exclusive jurisdiction, regardless of State consent, but 
subject to Federal approval. ICWA limited its Tribal jurisdiction-enhancing 
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provisions to dependency cases, that is, cases involving parental abuse 
or neglect. Delinquency cases involving acts by juveniles that would be 
criminal if committed by an adult were excluded. 

The rationale for jurisdictional change presented earlier (Chapter 
1) applies as readily to juvenile offenses as to adult. Just as Tribal self-
determination and local control are the right goals for adult criminal 
matters, they are the right goals for juvenile matters. Just as distance, 
both geographic and cultural, reduces the legitimacy and effectiveness 
of Federal adult criminal justice in Indian country, so too does distance 
impedes Federal juvenile justice. 

There are, however, additional reasons for striving to return 
exclusive juvenile jurisdiction to the Tribes that want it. As discussed 
at the outset of this chapter, the Federal justice system is not designed 
or equipped to deal with juveniles. The lack of diversion services and 
programs, parole, and other aspects of State and local justice systems 
means that Native juveniles in Federal custody are systematically receiving 
longer sentences of incarceration for the same or similar offenses. 
Moreover, the link between dependency and delinquency among Indian 
youth makes it anomalous to have dependency jurisdiction exclusively 
Tribal, but delinquency jurisdiction shared with the Federal system. If 
many Tribal delinquency cases are really extensions of dependency-related 
conditions, then it makes sense to integrate greater Tribal authority over 
both. 

Based on these conclusions, the Commission recommends 
that Tribal communities that have the capacity and desire to do so 
should be able to regain control over juvenile justice, leading to two 
recommendations concerning jurisdiction. 

6.1: Congress should empower Tribes to opt out of Federal Indian 
country juvenile jurisdiction entirely and/or congressionally 
authorized State juvenile jurisdiction, except for Federal laws of 
general application. 

Analogous to the process set forth in the Chapter 1 (Jurisdiction: 
Bringing Clarity Out of Chaos), for any Tribe that exercises this option, 
Congress would recognize the Tribe’s inherent jurisdiction over those 
juvenile matters, subject to the understanding that juveniles brought 
before Tribal courts would receive equivalent protection of their civil rights 
than to that they would receive in the Federal system, and the juveniles 
would be entitled to limited review of any judgments entered against 
them in a newly created U.S. Court of Indian Appeals. As in adult criminal 
court, the Tribe opting for this exclusive jurisdiction could offer alternative 
forms of justice, such as a juvenile wellness court, a teen court, or a more 
traditional peacemaking process, so long as the juvenile properly waived 
his or her rights. 
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If Tribes choose not to opt out entirely from the Federal criminal 
justice system for offenses allegedly committed by their juvenile citizens, 
Tribal governments should still be provided with a second option: 

6.2: Congress should provide Tribes with the right to consent to any 
U.S. Attorney’s decision before Federal criminal charges against any 
juvenile can be filed. 

The U.S. Criminal Code already provides for such Tribal consent in 
adult cases where Federal prosecutors are considering seeking the death 
penalty. Specifically, in 1994 Congress required that notwithstanding the 
General Crimes Act46 and the Major Crimes Act,47 no person subject to the 
criminal jurisdiction of an Indian Tribal government shall be subject to a 
capital sentence for any Federal offense committed within Indian country 
unless the governing body of the Tribe has authorized the death penalty 
to be imposed as a sentence.48 The same reasoning ought to apply to U.S. 
Attorneys’ decisions to file Federal charges against Indian juveniles for 
Indian country offenses. The governing body of the young person’s Tribal 
government—that is, the Tribal council, business committee, or other 
such institution as established by that Indian nation’s own laws—should 
be required to consent before that Tribe’s juvenile citizen is subjected to 
Federal Indian country criminal jurisdiction. Such consent would help 
ensure that community standards are applied and Tribal sentencing 
options carefully considered, before any Federal prosecution could 
proceed. 

Recommendations related to strengthening Tribal justice. During its site 
visits, the Commission questioned Tribal juvenile justice officials about 
the reasons why some juvenile cases get referred to the Federal system 
or handled by a county in a P.L. 83-280 State. Was it because the Tribe 
lacked sufficient sentencing authority to manage the proceeding itself (due 
to limitations imposed by the Indian Civil Rights Act), or was it because 
the Tribe lacked resources to address the youths’ need for treatment? 
Insufficient resources, not inadequate detention authority, was almost 
always the response.49 Resources for Indian country juvenile justice must 
be more effectively deployed in the interests of achieving parity between 
Tribal and non-Indian justice systems, safer Tribal communities, and 
healthier Tribal youth. 

For example, on the Wind River Indian Reservation in Wyoming, 
homeland of the Eastern Shoshone and Northern Arapaho Tribes, 
Tribal officials testified about the scope of the situation they face. The 
child protective services agency, with a caseload larger than the city of 
Cheyenne, has only one-third the available staff. There are only 2 juvenile 
probation officers are available to manage 45 cases. They cannot refer 
matters to a juvenile drug court because on this vast reservation there is 
not a close enough monitoring site. There is no detoxification placement 
at all for juveniles, so they wind up being released without any assistance 
from social services. And the only local detention placement for juveniles is 
in a county facility that is about to close. 
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We do have a green reentry program in our juvenile detention center, and they are half 
way through a 4-year grant. And that program has been very successful at keeping our 
juveniles in school and keeping them from returning to detention. But again, it’s a 4-year 
grant and not sustainable.52 

Miskoo Petite, Facility Administrator, Rosebud Sioux Tribe Correction Services 
Testimony before the Indian Law and Order Commission, Hearing at Rosebud Indian Reservation 

May 16, 2012 
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Despite these difficulties, the Wind River community has done its 
best to piece together resources to help prevent and address substance 
abuse and violence among its youth. Sadly, the impetus for much of this 
action was a shocking string of youth suicides in the 1980s. The national 
organization UNITY has an active chapter there, led by boys and girls 
representing each high school. Known as the Youth Council, it sponsors 
monthly meetings and events focused on connecting with tradition, 
community betterment, leadership skills, healthy lifestyles without drugs 
and alcohol, anti-bullying, and transition to college. At least 20 of its 
participants have gone on to college. One Youth Council member was so 
incensed by what he regarded as a negative story about Wind River that 
appeared in The New York Times that he sent in an essay response, pointing 
out all that was positive in his community, including continuity of culture, 
community events, and people who are sober and care for their families. 
The Times published this response on its website. 

Another Tribal initiative, the Wind River Tribal Youth Program, 
blends prevention, treatment, and Tribal tradition to assist a diverse array 
of Tribal youth who may be on probation, in foster care, runaways, truants, 
referred by family members, or just coming on their own. Elders play a key 
role in many of the activities, including weekly sweat ceremonies. In 2012, 
the Federal Substances Abuse and Mental Health Services Administration 
(SAMHSA) within the U.S. Department of Health and Human Services 
recognized the Tribal Youth Program with its Voices of Prevention Award. 
It was one of five prevention and substance abuse programs in the country 
to receive such an award, and the only one that was reservation-based. 
Its participants speak highly of the impact that sweats, talking circles, and 
other tribally based activities have had in enabling them to see beyond the 
cycles of substance and domestic abuse. 

Like many Tribal communities the Commission visited, Wind 
River is investing the very limited resources at its disposal in such youth 
programs. The Tribal resources available are no match for the magnitude 
of the problems, however, and Federal support is both inadequate 
and poorly deployed. Most Federal community-based juvenile justice 
programs51 are funded piecemeal, and are burdened by extensive reporting 
requirements. Further, administering a program through multiple 2- to 
4-year grants is unsustainable. Any tribally operated program runs the risk 
of losing critical components because of temporary funding. 

Most critically, as the Wind River case underscores, funding is 
needed for the prevention and treatment components of juvenile justice 
services. There is not enough institutional support in Tribal communities to 
keep youth busy so they do not get into trouble, as well as to actively reach 
the ones who are already following the path of delinquency. This issue 
needs to be addressed at the community level. It can include participating 
in traditional activities, Boys and Girls Clubs, community sports teams, 
active social services, and truancy prevention. Though these efforts are 
likely to be community-led, they still need funding. 
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As the example of Salt River Pima-Maricopa Indian Community 
shows, where Tribes have benefited from more ample resources, as 
from Tribal gaming enterprises, they have demonstrated success in 
treating youth and turning them away from self-defeating and destructive 
behaviors. The Commission convened a field hearing at Salt River and was 
inspired to see some of its juvenile justice programs in action. However, 
few Native nations are in a position to have revenue streams from such 
highly successful economic development ventures in an urban setting. 
For them, Federal support for similar Tribal programs can have the same 
benefits, making communities safer and youth healthier. 

If Federal, State, and Tribal agencies are to be accountable for 
their use of juvenile justice resources, data about Tribal children in those 
systems must be maintained. As this report’s chapter on strengthening 
Tribal justice points out (Chapter 3), adult crime data are entirely 
unavailable for P.L. 83-280 Tribes and for other Tribes subject to State 
jurisdiction. The Federal system also does a poor job of maintaining Indian 
country statistics for policing, court actions, probation, detention, and other 
justice system stages. 

The deficiencies in the availability of data for adult criminal justice 
are magnified in the case of juveniles. In 2009, two agencies within the 
U.S. Department of Justice (DOJ), the Bureau of Justice Statistics (BJS) 
and the Office of Juvenile Justice and Delinquency Prevention (OJJDP), 
commissioned the Urban Institute to analyze data on juveniles in the 
Federal justice system, focusing specifically on Tribal youth. Early on, the 
authors felt compelled to offer a major caveat about the reliability of the 
data, which came from a variety of sources, including BIA, DOJ, and BOP. 
The Urban Institute warned: 

The project team encountered numerous challenges in identifying 
these cases, primarily because neither juvenile cases nor IC [Indian 
country] cases are recorded in a consistent manner across federal 
agencies. The capacity of agency data systems to identify juveniles 
and Indian Country cases vary substantially. There are some agency 
data systems that simply lack an indicator variable to identify IC 
juveniles … As such, we must caution the reader that the numbers of 
Indian Country juvenile cases reported in this study vary considerably 
from stage to stage and do not necessarily track well or consistently 
across processing stages. As a result of these limitations with the 
data, we are left, not with a clear picture of juveniles and Tribal 
youth, but instead a mosaic with some missing pieces [emphasis in 
the original].53 

If a study sponsored by the Federal government cannot secure 
complete and consistent data about Tribal youth in the Federal justice 
system, Tribal communities have no hope of learning how many of their 
children are engaged with the system at various stages. However bad this 
arrangement is for juveniles involved in the Federal system, the problem 
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is considerably worse in P.L. 83-280 and other State jurisdiction situations. 
For purposes of collecting and maintaining statistics, those States treat 
Tribal children without regard to the location of the juvenile’s misbehavior 
or the child’s Tribal membership.54 Thus, there are no data, period. It is 
simply impossible for Tribes to evaluate how Federal and State systems 
are managing their children in the absence of data. Proper data collection 
is also essential if Tribes and families are to maintain contact with Tribal 
youth, many of whom may be sent to facilities far from home. 

This Commission’s recommendations in Chapter 3 for strengthening 
Tribal justice—better coordinated, more effectively directed resources that 
are sufficient to achieve parity with non-Indian justice systems—apply with 
special force to juvenile justice. 

6.3: Because resources should follow jurisdiction, and the rationale 
for Tribal control is especially compelling with respect to Tribal youth, 
resources currently absorbed by the Federal and State systems should 
flow to Tribes willing to assume exclusive jurisdiction over juvenile 
justice. 

6.4: Because Tribal youth have often been victimized themselves, 
and investments in community-oriented policing, prevention, and 
treatment produce savings in costs of detention and reduced juvenile 
and adult criminal behavior, Federal resources for Tribal juvenile 
justice should be reorganized in the same way this Commission 
has recommended for the adult criminal justice system. That is, 
they should be consolidated in a single Federal agency within the 
U.S. Department of Justice, allocated to Tribes in block funding 
rather than unpredictable and burdensome grant programs, and 
provided at a level of parity with non-Indian systems. Tribes should 
be able to redirect funds currently devoted to detaining juveniles to 
more demonstrably beneficial programs, such as trauma-informed 
treatment, and greater coordination between Tribal child welfare and 
juvenile justice agencies. 

6.5: Because Tribal communities deserve to know where their 
children are and what is happening to them in State and Federal 
justice systems, and because it is impossible to hold justice systems 
accountable without data, both Federal and State juvenile justice 
systems must be required to maintain proper records of Tribal youth 
whose actions within Indian country brought them into contact with 
those systems. All system records at every stage of proceedings in State 
and Federal systems should include a consistently designated field 
indicating Tribal membership and location of the underlying conduct 
within Indian country and should allow for tracking of individual 
children. If State and Federal systems are uncertain whether a 
juvenile arrested in Indian country is, in fact, a Tribal member, they 
should be required to make inquiries, just as they are for dependency 
cases covered by the Indian Child Welfare Act.55 
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6.6: Because American Indian/Alaska Native children have an 
exceptional degree of unmet need and the Federal government has 
a unique responsibility to these children, a single Federal agency 
should be designated to coordinate the data collection, examine the 
specific needs, and make recommendations for American Indian/ 
Alaska Native youth. This should be the same agency within the U.S. 
Department of Justice referenced in Recommendation 6.4. A very 
similar recommendation can be found in the 2013 Final Report of 
the Attorney General’s National Task Force on Children Exposed to 
Violence. 

Recommendations concerning detention and alternatives. Alternatives 
to detention are even more imperative for Tribal youth than for adult 
offenders. Experts in juvenile justice believe detention should be a rare 
and last resort for all troubled youth, limited to those who pose a safety risk 
or cannot receive effective treatment in the community.56 According to the 
Attorney General’s National Task Force on Children Exposed to Violence, 
“[t]he vast majority of children involved in the juvenile justice system 
have survived exposure to violence and are living with the trauma of that 
experience....What appears to be intentional defiance and aggression 
... is often a defense against the despair and hopelessness that violence 
has caused in these children’s lives. When the justice system responds 
with punishment, these children may be pushed further into the juvenile 
and criminal justice systems and permanently lost to their families and 
society.”57 

Drawing on extensive research and the experience of states that 
have reduced their juvenile detention substantially, Bart Lubow, Director 
of the Annie E. Casey Foundation’s Juvenile Justice Strategy Group, told 
the Commission that “[J]uvenile detention and incarceration are generally 
unsafe, abusive, ineffective, and horribly expensive interventions that 
generally worsen the likelihood that the kids who come before juvenile 
courts will, in fact, succeed as adults.”58 He also pointed out the likelihood 
that “children from different racial or ethnic background would be treated 
differently simply as a result of those characteristics.”59 

The implications for Indian country juvenile justice are clear. Tribal 
youth often experience severe trauma that is not only immediate, but also 
intergenerational—a legacy of dispossession and forced assimilation.60 

At one large reservation the Commission visited, a Tribal juvenile justice 
official pointed out that 80 percent of those who were referred for mental 
health treatment had previously attempted to commit suicide and that all of 
them had at least one friend or relative who had committed suicide.61 

Data show that Federal and State juvenile justice systems take 
Indian children, who are the least well, and make them the most 
incarcerated. When they do incarcerate them, it is often far from their 
homes, diminishing prospects for positive contact with their communities.62 

Furthermore, conditions of detention often contribute to the very trauma 
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that American Indian and Alaska Native children experience.63 Detention is 
often the wrong alternative for Indian country youth, yet it is often the rule 
rather than the exception. 

The Commission also heard widespread evidence that when Tribal 
children are detained in BIA-operated facilities, schooling and mental 
health services are unavailable to them. For example, the Ute Mountain 
Ute Tribe in Colorado and Utah utilizes a BIA Code of Federal Regulations 
(CFR) court64 rather than its own Tribal court, and juveniles who come 
before that court may be sent for detention to a regional Federal facility 
in Towaoc, Colorado. As the Tribe’s director of social services, Janelle 
Doughty, told the Commission, “I asked about education in our juvenile 
facility there.... There is no program. We do not have an educational 
program. We do not have any counseling services.... So we house them, 
they just sit there.”65 

These findings lead the Commission to conclude that detention 
or secure treatment must be the last resort for Indian country juveniles, 
and appropriate alternatives should be legally preferred and practically 
available. Where detention or secure treatment is necessary, they should 
be structured and administered to meet the needs of Tribal youth. The 
Commission specifically recommends: 

6.7: Whether they are in Federal, State, or Tribal juvenile justice 
systems, children brought before juvenile authorities for behavior that 
took place in Tribal communities should be provided with trauma-
informed screening and care, which may entail close collaboration 
among juvenile justice agencies, Tribal child welfare, and behavioral 
health agencies. A legal preference should be established in State and 
Federal juvenile justice systems for community-based treatment of 
Indian country juveniles rather than detention in distant locations, 
beginning with the youth’s first encounters with juvenile justice. 
Tribes should be able to redirect Federal funding for construction and 
operation of juvenile detention facilities to the types of assessment, 
treatment, and other services that attend to juvenile trauma. 

6.8: Where violent juveniles require treatment in some form of secure 
detention, whether it be through BOP-contracted State facilities, State 
facilities in P.L. 83-280 or similar jurisdictions, or BIA facilities, that 
treatment should be provided within a reasonable distance from the 
juvenile’s home and informed by the latest and best trauma research 
as applied to Indian country. 

Recommendations concerning intergovernmental cooperation. 
Intergovernmental cooperation is essential to achieve more effective use 
of limited resources and greater accountability to Tribal communities as 
long as Native nations share authority with Federal and State governments 
in the complex system of Indian country criminal justice. Government-to­
government partnerships grounded in mutual respect have been shown 
to improve community safety while reducing redundancies, conflicts, 
and costs.66 For some Tribes, including very small nations and those 
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[W]hen the monies run out or there’s no service available, we have to send our kids to 
Kyle, South Dakota, which is an 8-hour drive—or 6-hour drive from us, and that’s where 
our youth are detained over the weekend or if they have to go back, they are detained 
there. 

Statement of Vivian Thundercloud, Chief Clerk and Court Administrator, Winnebago Tribe of Nebraska 
Testimony before the Indian Law and Order Commission, Hearing in Oklahoma City, OK

 June 14, 2012 
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enjoying good relations with local States, counties, and municipalities, 
intergovernmental cooperation may even be a better alternative than 
assuming exclusive jurisdiction. 

Where juveniles are involved, intergovernmental cooperation is 
especially important, enabling Tribes to ensure that their often-traumatized 
youth receive proper assessment and treatment that is attentive to the 
resources and healing potential of Tribal cultures. Intergovernmental 
cooperation for juvenile justice takes different forms for the Tribes subject 
to Federal authority as compared with Tribes under P.L. 83-280, settlement 
acts, or other forms of State jurisdiction. 

Where Federal authority exists, there is far less collaboration 
with Tribes than with State governments. In fact, the very structure of 
Federal juvenile jurisdiction builds in deference to States—indeed to the 
District of Columbia and to all U.S. territories and possessions—but not 
to Tribes. For example, if a juvenile in Los Angeles commits a Federal 
handgun crime, the Federal Delinquency Act, 18 U.S.C. § 5032, provides 
that Federal prosecutors may not proceed against the juvenile unless they 
certify to the Federal District Court, after investigation, that one of three 
conditions exists: 1) California juvenile courts do not have jurisdiction or 
refuse to assume jurisdiction over the juvenile, 2) California does not “have 
available programs and services adequate for the needs of juveniles,” or 
3) the offense is a violent felony or a specified drug offense in which there 
is “a substantial Federal interest.” Under current law, the U. S. territory of 
American Samoa is entitled to the same deference as the State of California 
and every other State, but the Navajo Nation and the Rosebud Sioux Tribe 
are not. 

The Federal Delinquency Act’s provisions limiting Federal 
prosecution promote Federal consultation and coordination with every 
other form of government except for Native nations. That disparity must 
end. Some U.S. Attorney’s offices, such as in South Dakota, have shown that 
Federal-Tribal cooperation on juvenile matters can be established and can 
be successful. 

The Tribal Youth Pretrial Diversion Program, implemented by U.S. 
Attorney Brendan Johnson of the District of South Dakota on a trial basis 
on the Rosebud Indian Reservation, allows qualifying youth to be sentenced 
in Tribal court instead of Federal court. If the juvenile successfully 
completes the Tribal program ordered by the Tribal judge, the juvenile 
is not prosecuted in Federal court.67 The Commission recommends that 
this type of diversion program should be mandatory in all Federal judicial 
districts with willing Tribal court partners, even though diversion will only 
be needed for a small number of Indian country cases remaining within 
Federal juvenile jurisdiction assuming the other recommendations in this 
report are adopted. For example, a juvenile’s designated Federal drug 
offense of general applicability or an offense by a juvenile whose Tribe 
does not have its own juvenile justice system would be diverted to Tribal 
court. 
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Tribal-Federal cooperation is also imperative when a Federal 
prosecutor considers making a motion to transfer a juvenile offender 
for trial as an adult. Transfer catapults Tribal youth into the realm of 
harsher sentences and detention conditions, and removes them from the 
protections of juvenile proceedings, including confidentiality. In recent 
years, very few Indian country juvenile cases appear to be transferred for 
adult prosecution. Between 2004 and 2008, the number of Indian country 
juveniles referred as adults to BOP dropped from a high of 54 to 12.68 It is 
too soon, however, to discern whether this decline represents a long-term 
trend. Furthermore, the fate of each individual Tribal child matters. 

Under the Federal Juvenile Delinquency Act,69 transfer is mandatory 
for certain juvenile repeat offenders. In addition, if a child has passed a 
15th birthday and has committed a crime of violence or one of several 
named drug and handgun offenses, the court has discretion to grant 
a transfer, taking into account a variety of considerations such as the 
juvenile’s prior record and the juvenile’s level of intellectual development 
and psychological maturity. Since 1994, in a narrower subset of violent 
crimes and crimes committed with a handgun, transfer is discretionary 
if the offense was committed after the child’s 13th birthday; but Congress 
also provided that transfers for the juveniles age 13 and 14 for Indian 
country offenses will be allowed only if the juvenile’s Tribe has elected to 
have Indian youth that age transferred.70 To date, there is apparently only 
one report of a Tribe having allowed adult prosecutions of 13- and 14-year 
olds.71 

Tribal control over the decision to transfer a juvenile for adult 
prosecution has the salutary effect of encouraging Tribal-Federal 
cooperation. Under the statute, however, Tribes lose their protective 
control once the juvenile turns 15, when the range of offenses that can 
trigger a transfer expands. That age cut-off is arbitrary. Considering 
the deeply rooted trauma that Tribal youth have experienced and the 
preference for tribally developed responses to that trauma, Tribes should 
be able to prevent all transfers of juveniles to adult status for all of the 
offenses specified in the Juvenile Delinquency Act and for juveniles of all 
ages, so long as Indian country is the basis for Federal jurisdiction.72 If, as 
recommended above, Federal juvenile authority is to be restricted when 
the Tribe is willing to assert jurisdiction, the number of cases eligible for 
transfer will likely be small, and few potential transfers will be affected. 

For Indian country offenses under 18 U.S.C. § 1152 and § 1153, 
this report’s recommendations on jurisdiction (Chapter 1) would afford 
Tribes the option to eliminate Federal juvenile jurisdiction altogether or, 
alternatively, to consent to any such Federal prosecutions should they wish 
to retain Federal jurisdiction over juvenile offenses. For Tribes that choose 
not to exercise these options and for Federal offenses of general application 
committed within Indian country, the following recommendations 
will create structures and incentives promoting greater Tribal-Federal 
cooperation with respect to juveniles. 
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6.9: The Federal Delinquency Act, 18 U.S.C. § 5032, which currently 
fosters Federal consultation and coordination only with States and 
U.S. territories, should be amended to add “or tribe” after the word 
“state” in subsections (1) and (2).73 

6.10: The Federal Delinquency Act, 18 U.S.C. § 5032, should be 
amended so that the Tribal governmental consent to allow or 
disallow transfer of juveniles for prosecution as adults applies to all 
juveniles subject to discretionary transfer, regardless of age or offense. 

6.11: Federal courts hearing Indian country juvenile matters should 
be required to establish pretrial diversion programs for such cases 
that allow sentencing in Tribal courts. 

Tribes subject to State criminal and juvenile jurisdiction under 
P.L. 83-280, settlement acts, and other Federal statutes must contend 
with State juvenile justice systems that typically take no special account 
of the often-traumatic experiences of Tribal youth or the cultural and 
other resources Tribes might be able to contribute toward accountability, 
treatment, and rehabilitation. Indeed, State justice systems never even 
record the Tribal member status or Indian country location associated with 
juvenile or other offenses, making it impossible for Tribes to hold the State 
systems accountable for how their children are treated. These same Tribes 
have also long complained that State justice systems provide inadequate 
service to reservation communities, while discriminating against Tribal 
members when they do appear as defendants or victims.74 To make matters 
worse, the P.L. 83-280 and other State jurisdiction Tribes also operate 
without funding from the U.S. Department of the Interior for their policing, 
court systems, and detention, because of the Department’s policies denying 
financial support to Tribes under State jurisdiction.75 

Under current Federal law, Tribes are powerless to extricate 
themselves from State criminal jurisdiction—a process known as 
retrocession—unless the State agrees.76 Both in this chapter and Chapter 
1 (Jurisdiction: Bringing Clarity Out of Chaos), this report recommends 
that Congress alter that situation, and give Tribes the option to effect 
retrocession on their own. However, not every Tribe will have the capacity 
or the desire to carry out retrocession, either immediately or in the future. 

Even if the recommendations in this report for strengthening Tribal 
justice are implemented (Chapter 3), and Tribes under State jurisdiction 
receive enhanced resources, some Tribes may still be too small to 
support a separate justice system. For those Tribes remaining under State 
jurisdiction, Tribal-State cooperation can greatly improve juvenile justice 
by providing notice to Tribes when their children enter the State system 
and engaging Tribes in crafting and implementing appropriate responses. 
Indeed, Tribes and local governments in several P.L. 83-280 States have 
already begun to implement cooperative measures with positive results. 

Chapter Six - Juvenille Justice: Failing the Next Generation 171 

http:agrees.76
http:jurisdiction.75
http:victims.74


In the P.L. 83-280 State of Oregon, for example, many Tribes and 
the State have a memorandum of agreement to inform the Tribes if one of 
their juveniles enters the custody of Oregon Youth Authority.77 The Oregon 
Youth Authority (OYA) has been actively engaging Tribal governments 
in four main ways: 1) individually, through government-to-government 
relationships, as established in a memorandum of understanding with 
each Tribe; 2) collectively, through the OYA Native American Advisory 
Committee; 3) collaboratively, through implementing and coordinating 
culturally relevant treatment services for Native American youth in OYA 
custody; and 4) through the coordination and chairing of Public Safety 
Cluster meetings.78 

OYA has acknowledged that “[r]esearch shows that the most 
effective way to encourage youth to lead crime-free lives is by providing 
the appropriate combination of culturally specific treatment and 
education.”79 The Youth Authority and the Tribes have set up a protocol 
for letting each other know when youth have gone into OYA jurisdiction, 
and they also discuss together how to plan for work with each youth and 
also for reentry.80 A designated Tribal liaison represents OYA in Tribal 
relationships, and Oregon Tribes identify a contact person to begin 
communications between OYA and the Tribes. Although this arrangement 
introduces the Tribe into a juvenile’s proceeding after rather than before 
disposition, the relationship does allows Tribes to provide input throughout 
the entire commitment process and integrate their youth back into their 
Tribal community. The notice and information sharing aspects of the 
agreements are key to the success of this practice in allowing for more 
Tribal participation in the lives of their youth. 

Another promising strategy for Tribal-State cooperation, coordinated 
exercise of concurrent jurisdiction and diversion of juvenile cases from 
State to Tribal court, involves the Yurok Tribe and Del Norte County 
in California, another P.L. 83-280 State.81 The Yurok Tribal Court and 
Del Norte County have negotiated a memorandum of understanding 
that provides for the two jurisdictions to coordinate disposition of 
juvenile cases, allowing for a joint determination to be made about 
which jurisdiction will handle the primary disposition of a youth’s case. 
Information is shared between the two court systems, and a procedure 
has been established for postponement of cases pending in county court in 
situations where the Tribal court has assumed jurisdiction and the youth 
completes an accountability agreement and any other conditions ordered 
by the Tribal court. This MOU acknowledges both concurrent jurisdiction 
and the possibility of the Tribal court petitioning for transfer of cases from 
the county.82 As one description of this cooperative arrangement notes, 
“[b]oth court systems have acknowledged that the Tribal court will order 
culturally appropriate education and case plan activities, including a 
restorative justice component, for all juveniles.”83 

Two key mechanisms of enhanced Tribal-state cooperation are 
notice to Tribes when their children enter State juvenile justice systems 

172 A Roadmap for Making Native America Safer 

http:county.82
http:State.81
http:reentry.80
http:meetings.78
http:Authority.77


and opportunities for Tribes to participate more fully in determining the 
disposition of juvenile cases. Notice, of course, is essential if participation 
is to occur. If the State is exercising juvenile jurisdiction over an act 
that would not be a crime if committed by an adult, such as truancy or 
underage drinking, notice and other requirements from the Indian Child 
Welfare Act apply. For a P.L. 83-280 or other State jurisdiction Tribe, that 
means the State must inquire into the child’s Tribal status, and the Tribe 
will be notified and given an opportunity to intervene if the child is at risk 
of entering foster care.84 Further, even though jurisdiction over Indian 
juveniles living in Indian country is concurrent under P.L. 83-280 and 
ICWA, the Tribe will be able to transfer the case from State to Tribal court 
absent parental objection or good cause to the contrary.85 In contrast, if the 
State is exercising juvenile jurisdiction over an act that would be a crime if 
committed by an adult, none of these ICWA protections will be available for 
the Tribe.86 

That double standard must fall if this Commission’s 
recommendations regarding local Tribal control are accepted. The great 
vulnerability of Tribal youth, the profound interest of Tribal communities 
in the welfare of their children, and the benefits of incorporating Tribal 
accountability and healing measures into the treatment of juveniles 
from those communities all point toward one conclusion: ICWA 
notice, intervention, and transfer measures should apply to State court 
proceedings involving actions of Tribal juveniles that take place within 
that Tribe’s Indian country, whether or not the offense would be criminal 
if committed by an adult. Once this principle is established, further 
cooperative measures, such as diversion programs from State to Tribal 
court, will be more likely to take root. The Commission’s recommendation 
concerning ICWA reflects these conclusions. 

6.12: The Indian Child Welfare Act87 should be amended to provide 
that when a State court initiates any delinquency proceeding 
involving an Indian child for acts that took place on the reservation, 
all of the notice, intervention, and transfer provisions of ICWA will 
apply. For all other Indian children involved in State delinquency 
proceedings, ICWA should be amended to require notice to the Tribe 
and a right to intervene. 

Conclusion 

There is perhaps no more telling indication of how mainstream 
society values—or rather devalues—Native Americans and Alaska Natives 
who live and work on Tribal homelands than how existing Federal and 
State laws and institutions treat Native youth. In unanimously proposing 
these far-reaching recommendations to restructure the current system 
and to accelerate and incentivize their replacement by locally based Tribal 
systems, the Indian Law and Order Commission paid particular attention 
not only to statements by Tribal leaders, but also to the testimony of 
Federal and State officials charged with carrying out—and in many cases, 
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propping up—the existing juvenile justice system. The Commission was 
struck by the official statements of U.S. Attorneys, as well as their informal, 
and often passionate comments to Commission members. 

Given the extraordinary dysfunction of the prevailing juvenile 
justice system that is supposed to serve and protect Indian country and its 
citizens, including but not limited to the 1938 Juvenile Delinquency Act, it 
is perhaps not surprising that some of the most informed and impassioned 
pleas to reform it come from Federal prosecutors and, albeit quietly, U.S. 
District Court judges and magistrate judges. 

A consistent complaint is the inherent unfairness of the system, 
which often imposes harsher sentences on Native juveniles simply 
because they happen to be Native and have committed offenses on Tribal 
homelands rather than off-reservation. A recent example involves Graham 
v. Florida, where the U.S. Supreme Court declared that State courts may 
not sentence juvenile offenders to life imprisonment without parole; to 
do so violates the Eighth Amendment to the U.S. Constitution.88 Because 
Graham applies only to such sentences imposed by State courts, several 
Federal prosecutors observed that it does not benefit Native American 
juveniles who have been sentenced by Federal courts, sentenced as adults, 
and are incarcerated by the Federal Bureau of Prisons. 

Indeed, shortly after Graham was announced, a divided Federal 
appeals court panel upheld a 576 month (48 year) Federal prison 
sentence for a Native American juvenile who was 17 years old at the 
time he committed a homicide. In that case, United States v. Boneshirt,89 

two judges of the U.S. Court of Appeals for the Eighth Circuit ruled that 
notwithstanding Graham, a 576-month sentence, with no possibility 
for parole, was not the equivalent to an impermissible life sentence. 
This prompted the dissenting judge, who observed that the average life 
expectancy for Native American males in the United States is just 58 years, 
to remark: “Even if he earns all his good time credit, which the district 
court was not optimistic about, he will still serve more than 40 years in 
prison. The district court anticipated Boneshirt would be an old man when 
he was released, but in reality he may be a dead man.”90 

Given the prevailing system of injustice toward Native young 
people, all U.S. citizens, no matter where they live and work, have a stake 
in ensuring that meaningful change happens soon. After all, we’re talking 
about our children. No one and nothing on this earth is more important. 
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protections in such cases, such as the right of the Tribe to notice and to intervene. In re W.B. 

Jr., 55 Cal.4th 30, 55 (Cal. 2012).
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89 United States v. Boneshirt, 662 F.3d 509 (8th Cir. 2011).
 

90 Id. at p. 23 (Judge Bright, dissenting as to the sentence).
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To the President of the United States, the Speaker of the House of 
Representatives, and the President Pro Tempore of the Senate: 

Pursuant to the Tribal Law and Order Act of 2010 (Public Law 
111-211), in accordance with Title II, Section 235, I am pleased to 
transmit the report of the Indian Law and Order Commission. 

This report includes: 

(1) A detailed statement of the findings and conclusions of the 
Commission; and 

(2) The unanimous recommendations of the Commission for such 
Federal legislative and administrative actions as the Commission 
considers to be appropriate, along with proposed changes in Federal 
judicial policy and suggestions for the development of uniform State 
and Tribal laws and best practices. 

Respectfully submitted, 

Troy A. Eid 
Chairman 

Indian Law and Order Commission 
Denver, CO 

November 2013 







Appendix B

About the Indian Law and 
Order Commission

 The Tribal Law and Order Act (TLOA), which passed the Congress 
with bipartisan support, was signed into law by President Obama on July 
29, 2010. The law (P.L. 111-211) makes Federal agencies more accountable 
for their work in Indian country and provides greater freedom for Tribes 
to design and manage their own criminal justice systems. In addition, 
TLOA created the Indian Law and Order Commission, an independent, 
all-volunteer advisory group, to address the greatest challenges in securing 
equal justice for Native Americans living and working on Indian lands.
 
 TLOA directed the Commission to do a comprehensive study of 
judicial and law enforcement systems in Indian country and to report 
back to the President and Congress with specific proposals to make Indian 
country safer and more just. The six areas of special focus for the report 
are: 

1. Jurisdiction 

2. Alaska 

3. Strengthening Tribal Justice 

4. Intergovernmental Cooperation

5. Detention and Alternatives to Incarceration

6. Juvenile Justice
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 From 2011 to 2013, to gain insight into these and many other 
systemic challenges, the Indian Law and Order Commission gathered input 
and testimony from Indian Tribes and from State and Federal stakeholders 
to assist in developing recommendations for lasting public policy reform. 
The Commission conducted regional public hearings and visits with Tribes 
in the lower 48 states and also spent several weeks visiting villages in the 
interior, far north, southeast, and southwest regions of Alaska. Through 
these hearings and visits, the Commission was seeking to gain an in-depth 
understanding both of nationwide issues and community-specific, day-to-
day safety and justice concerns. During their travels, commissioners visited 
not only with Tribal leadership, but also heard the voices of the youth and 
elders. Individual commissioners and staff toured detention, police, and 
court facilities across Indian country and heard directly from individuals 
working in those settings.
 
 The Commission also heard from community leaders regarding 
justice approaches that currently work well on a local level. Key to this 
outreach was the Tribal Advisory Committee, an advisory group of 24 
members representing each region of the country. The Committee was 
instrumental in assisting the Commission by providing public hearing 
testimony, submitting written testimony, and identifying other experts and 
resources in the fields of Tribal justice systems, crime prevention, and 
victim services.
 
 Throughout the process, the Indian Law and Order Commission 
researched previous reports, data sources, and other materials relevant 
to Indian country criminal justice. The Commission also encouraged and 
welcomed written comments from Federal, State, and Tribal officials, 
community members, stakeholders, and the general public through the 
Commission’s website. All comments were made a part of the official 
record.
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 The Honorable Troy A. Eid was nominated by President 
George W. Bush and confirmed by the Senate to serve as the 
United States Attorney for the District of Colorado, a position 
he held from 2006-09. Mr. Eid was appointed to the Indian 
Law and Order Commission by U.S. Senate Majority Leader 
Harry Reid, and he was unanimously selected by his fellow 
commissioners as chair of the Commission. Mr. Eid is currently 
principal shareholder with the Denver office of Greenberg 
Traurig LLP, where he co-chairs the firm’s Indian law practice. 
He also serves as an adjunct professor at the University of 
Colorado School of Law, teaching in the American Indian Law 
Program. Mr. Eid’s recent honors include the 2012 Member 
of the Year Award from the Navajo Nation Bar Association, 
the largest legal organization that directly serves an Indian 
nation. He clerked for Judge Edith H. Jones of the U.S. Court of 
Appeals for the Fifth Circuit. From 1999-2003, Mr. Eid served 
in the cabinet of Colorado Governor Bill Owens. Mr. Eid holds 
an A.B. from Stanford University and a J.D. from the University 
of Chicago Law School, where he was an editor of the Law 
Review.

Hon. Troy A. Eid
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 Affie Ellis, a member of the Navajo Nation, is president 
of Ellis Public Affairs, a public and government relations 
firm based in Cheyenne, WY. Ms. Ellis was appointed to the 
Commission by U.S. Senate Minority Leader Mitch McConnell. 
She previously litigated as an assistant attorney general for the 
State of Wyoming, representing and advising the Governor and 
multiple state agencies on natural resource and Indian law. 
Ms. Ellis is an adjunct professor in the American Indian Studies 
Department at the University of Wyoming, where she focuses 
on the intersection of constitutional law, congressional action, 
and Indian policy.

 Formerly, Ms. Ellis worked as a policy advisor for U.S. 
Senator Craig Thomas in Washington, DC, advising on natural 
resources, public lands, and American Indian issues. While in 
Washington, she also was appointed by President George W. 
Bush to serve as the director of congressional and public affairs 
for the National Indian Gaming Commission, an independent 
regulatory agency that oversees all Indian gaming. Ms. Ellis 
holds a B.S. from the University of Wyoming and a J.D. from 
the University of Colorado.

 Tom Gede is a principal with Bingham Consulting 
Group and of counsel at Bingham McCutchen LLP. U.S. 
Speaker of the House John Boehner appointed Mr. Gede to the 
Commission. He previously served as executive director of the 
Conference of Western Attorneys General. From 1987 to 2000, 
Mr. Gede practiced as a special assistant attorney and deputy 
attorney general in the criminal division and government 
law sections of the California Office of the Attorney General. 
Since 2000, Mr. Gede has been an adjunct professor of Federal 
Indian law at the University of the Pacific-McGeorge School of 
Law. He is vice-chair of the American Bar Association’s annual 
Water Law Conference and a member of the board of directors 
of the University of California Hastings College of the Law. Mr. 
Gede holds a B.A. from Stanford University and a J.D. from the 
University of California Hastings College of the Law.

Affie Ellis

Tom Gede
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 Professor Goldberg serves as the Jonathan D. Varat 
Distinguished Professor of Law at the UCLA School of Law 
and UCLA’s Vice Chancellor for Academic Personnel. She 
also is a Justice of the Court of Appeals of the Hualapai Tribe 
in Arizona. President Barack Obama appointed Professor 
Goldberg to the Commission. Professor Goldberg was the 
principal investigator for several large grants from the National 
Institute of Justice to study the administration of criminal 
justice in Indian country. She is the author of numerous books 
and articles in the fields of Federal Indian law and Tribal law. 
In 2006, she was the Oneida Indian Nation Visiting Professor 
of Law at Harvard Law School. In 2013 she received the 
Lawrence Baca Lifetime Achievement Award from the Federal 
Bar Association’s Indian Law Section. Professor Goldberg holds 
a B.A. from Smith College and a J.D. from Stanford University.

 The Honorable Stephanie Herseth Sandlin represented 
the State of South Dakota for four terms in the U.S. House 
of Representatives, where she served on the Agriculture 
Committee, Natural Resources Committee, and Veterans’ 
Affairs Committee, as well as on the Select Committee on 
Energy Independence and Global Warming. While in Congress, 
she introduced and championed the Tribal Law and Order Act. 
She was appointed to the Commission by U.S. House Minority 
Leader Nancy Pelosi. Ms. Herseth Sandlin is currently general 
counsel and vice president of corporate development for Raven 
Industries, Inc., headquartered in Sioux Falls, SD. She was a 
clerk for the U.S. Court of Appeals for the Fourth Circuit and 
the U.S. District Court for the District of South Dakota. Ms. 
Herseth Sandlin holds both a B.A. and J.D. from Georgetown 
University.

Hon. Carole 
Goldberg

Hon. Stephanie 
Herseth Sandlin
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 The Honorable Jefferson Keel, Lieutenant Governor of 
the Chickasaw Nation and President of the National Congress 
of American Indians, is committed to the service of Indian 
people. U.S. Senate Majority Leader Harry Reid appointed 
Lt. Governor Keel to the Commission. He serves on several 
national boards and committees, including the Board of 
Regents at Bacone College and the Board of Directors of East 
Central University Foundation. He is often called upon to testify 
before Congress and to assist Tribes and Tribal organizations 
on a variety of actions and initiatives. He is a retired U.S. Army 
officer with over 20 years active duty service. His service 
included combat duty as an infantryman in Vietnam, where 
he earned numerous awards and decorations, including two 
awards of the Bronze Star with the “V” device for valor and two 
awards of the Purple Heart. Lt. Governor Keel holds a B.S. from 
East Central University and an M.S. from Troy State University.

 The Honorable Earl Pomeroy is a senior counsel with 
Alston & Bird LLP. He was appointed to the Commission by U.S. 
House Minority Leader Nancy Pelosi. Mr. Pomeroy represented 
North Dakota in the U.S. House of Representatives from 1993 to 
2011, where he served on the Agriculture Committee and the 
Ways and Means Committee. Mr. Pomeroy started his career in 
private legal practice. From 1981 to 1985, he was a member of 
the North Dakota House of Representatives. He was the North 
Dakota State Insurance Commissioner from 1985 to 1992. Mr. 
Pomeroy received his B.A. from the University of North Dakota, 
attended University of Durham (England), and earned a J.D. 
from the University of North Dakota. 

Hon. Jefferson 
Keel

Hon. Earl 
Pomeroy III
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 The Honorable Theresa M. Pouley is a member of 
the Colville Confederated Tribes in eastern Washington and 
a Judge of the Northwest Intertribal Court System, through 
which she serves as the Associate Justice of the Colville 
Court of Appeals and Chief Judge of the Tulalip Tribal Court. 
President Barack Obama appointed Judge Pouley to the 
Commission. Formerly, Judge Pouley served as Chief Judge 
of the Lummi Tribal Court, President of the Northwest Tribal 
Court Judges Association, and on the Board of Directors for 
the National American Indian Court Judges Association. 
She presented to U.S. Supreme Court Justices O’Conner and 
Breyer on “Indigenous Justice Paradigms.” On numerous 
occasions, she testified before the U.S. Senate Committee on 
Indian Affairs. For the last several years, she has worked and 
lectured with the Administrative Office of the Washington State 
Courts and local, state, and national conferences regarding 
domestic violence and Indian law. In 2004, she was selected 
by the Washington Supreme Court to sit on the “Historical 
Court of Justice,” which reviewed and exonerated Chief 
Leschi. She was awarded the National Tribal Child Support’s 
Award for Outstanding Judge in 2005, and she was part of the 
Tulalip Tribal Court team that was recognized with a Harvard 
University Honoring Nations Award in 2006 for its focus on 
therapeutic and indigenous approaches to criminal law. She 
earned her B.A. from Gonzaga University and her J.D. from 
Wayne State College of Law.

 Mr. Quasula, a member of the Hualapai Tribe, is 
general manager of the Grand Canyon Frontier, a tourist 
attraction in northwest Arizona. He was appointed to the 
Commission by President Barack Obama. Mr. Quasula entered 
law enforcement with the Flagstaff Police Department in 
1972. For 26 years, he served in the Bureau of Indian Affairs 
Office of Law Enforcement Services, where he rose through 
the ranks from field criminal investigator to director of the 
national program. Mr. Quasula was Chief of Police for the Las 
Vegas Paiute Tribe from 2003 to 2007. He is the immediate past 
chairman of the Nevada Indian Commission, serving in the 
Nevada Governor’s cabinet. Mr. Quasula is also the immediate 
past president of the board of directors of the Northern Arizona 
University Alumni Association. He currently serves on the 
NAU Foundation board of directors.  Mr. Quasula is a graduate 
of the FBI National Academy and the Program for Senior 
Executives at the John F. Kennedy School of Government 
at Harvard University. He received his B.S. and M.S. from 
Northern Arizona University.

Hon. Theresa M. 
Pouley

Ted Quasula
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Jeff J. Davis

 Immediately before joining the Commission, Jeff J. Davis was an 
Assistant U.S. Attorney for the Western District of Michigan from 1995 to 
2011, where he prosecuted a wide variety of crimes committed in Indian 
country and served as the liaison between the office and 11 federally 
recognized tribes. Upon completion of his work with the Commission, Mr. 
Davis will rejoin the U.S. Attorney’s Office. He also taught Federal Indian 
law as an adjunct professor at Detroit Mercy School of Law. Prior to joining 
the U.S. Department of Justice, Mr. Davis was an associate attorney with 
Boulder-based Greene, Meyer & McElroy, P.C., a law firm that represented 
Indian tribes throughout the United States on issues ranging from gaming 
and water rights litigation to recognition and protection of Tribal treaty 
rights. Early in his career Mr. Davis worked on a contract basis for the U.S. 
Attorney’s Office for New Mexico on water adjudication for the Tribes in 
that district. He grew up in North Dakota on the reservation of the Turtle 
Mountain Band of Chippewa Indians and is an enrolled member of the 
Tribe. Mr. Davis received his B.A. from the University of North Dakota and 
his J.D. from the University of New Mexico.

Eileen M. Garry

 As Deputy Director of the Bureau of Justice Assistance (BJA), 
Office of Justice Programs in in the U.S. Department of Justice, 
Ms. Garry oversees planning, legislative affairs, budgeting, performance 
measurement and evaluation, and print and electronic communications. 
Ms. Garry joined BJA in September 2001 and immediately assumed 
leadership for processing death benefits for public safety officers killed on 
9/11. She subsequently developed and administered several anti-terrorism 
programs and was actively engaged in infrastructure recovery and relief 
efforts following Hurricanes Katrina and Rita. Ms. Garry has worked closely 
with Tribes in the development and implementation of the Tribal Law 
and Order Act and in renovation and construction of correctional facilities 
on tribal lands. She also managed the Radiation Exposure Compensation 
Act (RECA) Outreach program, which involved recruiting, selecting, and 
training Native American students in the four corners region to conduct 
intensive outreach efforts in Tribal communities. RECA provides payments 
to those who became seriously ill after being exposed to radiation through 
nuclear weapons tests or in the uranium mining industry in the 1940s, 
1950s, and 1960s.

 Earlier in her career, Ms. Garry concentrated on child protection 
and juvenile justice issues affecting State, local, and Tribal programs. 
She is a member of DOJ’s Senior Executive Service, the highest-level 
appointment for career civil servants, has received numerous awards, and 
is the author of more than 20 publications on criminal and juvenile justice 
issues.  Ms. Garry earned her bachelor’s and master’s degree from the 
American University in Washington, DC.
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Laurel Iron Cloud

 Laurel Iron Cloud, an enrolled member of the Oglala Sioux Tribe, 
was raised in southwest South Dakota in the Knife Chief community on the 
Pine Ridge Reservation. She currently serves as the deputy director of the 
Indian Law and Order Commission. Prior to working with the commission, 
Ms. Iron Cloud was the criminal law specialist for the Division of Tribal 
Justice, Office of Justice Services in the Bureau of Indian Affairs, U.S. 
Department of the Interior. In that position, she provided outreach and 
assistance to Tribes developing new court systems, and she evaluated 
existing Tribal courts for Tribes interested in enhancing their criminal 
justice systems. Immediately upon graduation from law school, Ms. Iron 
Cloud returned to her home Tribal community to provide civil advocacy 
to victims of domestic violence and sexual assault. She continued her 
legal career in private practice, joining the Abourezk Law Firm in South 
Dakota to represent Tribes, Tribal housing and educational organizations, 
and individual plaintiffs before State, Federal, and Tribal courts. Ms. 
Iron Cloud has also served as a civil, juvenile, and family court judge for 
the Ft. McDowell Yavapai Nation in Arizona. She earned her B.A. from 
Georgetown University and her J.D. from the University of Colorado School 
of Law.
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Alaska 

Wilson Justin, a Cheesh’na Tribal member, is a founder, current vice 
president and health director of the Mount Sanford Tribal Consortium, 
a service corporation for Chistochina Village and Mentasta Village. He 
previously served as president of Copper River Native Association (1987– 
89) and as president and CEO of Ahtna, Inc. (1991–93). Mr. Justin also 
serves on the Alaska State Community Service Commission and the Alaska 
Rural Justice and Law Enforcement Commission. 

Georgianna Lincoln, originally from Rampart, AK, currently resides 
in Anchorage and has been on the board of Doyon, Ltd. since 1976. She 
was chairwoman from March 2005 to March 2008, currently serves on 
the Corporation’s finance and investment committee and on the board 
of Doyon Government Contracting, Inc. (a Doyon, Ltd. Subsidiary), and 
is Doyon’s representative on the Alaska Federation of Natives board 
of directors. Ms. Lincoln is also one of nine trustees for First Alaskans 
Institute. She is the only Alaska Native woman ever elected to the Alaska 
State Senate, from which she retired in 2005 after 14 years of service. Ms. 
Lincoln also served on many State boards and commissions. Other past 
appointments include executive director of Fairbanks Native Association, 
director of programs for Tanana Chiefs Conference, board member for 
the Alaska Native Heritage Center, and consultant to the National Indian 
Women’s Association. 
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Eastern 

Cheriena Brooke Ben is a member of the Mississippi Band of Choctaw 
Indians and a member of the nation’s 17-member democratically elected 
Tribal council, where she represents the Pearl River Community, the 
largest of 8 recognized communities that comprise the Tribe. Ms. Ben was 
elected to her second term and serves the Tribal council as chairwoman 
of the Judicial Affairs and Law Enforcement Committee. Prior to joining 
the legislative branch, she served as program coordinator for the Osapausi 
Amasalichi Reentry Program, a U.S. Department of Justice Office of 
Juvenile Justice and Delinquency Prevention demonstration grant. The 
Mississippi Band of Choctaw Indians was one of only three Tribes to 
receive this award, which engaged youth in the creation of sustainable, 
culturally appropriate energy initiatives aimed at reducing recidivism, 
providing alternatives to incarceration, and sustaining and strengthening 
family dynamics through Choctaw traditional beliefs and heritage. 

Robert Odawi Porter is an expert in the field of American Indian law 
and has dedicated his 20-year legal career to protecting and expanding 
the rights of Indigenous nations and peoples. He joined the Dentons law 
firm on January 1, 2013, following the completion of his term as the 67th 
president of the Seneca Nation of Indians. He also served the Seneca Nation 
for nine years as its chief legal counsel, holding the position of attorney 
general and later acting as senior policy advisor and counsel. Before 
serving as Seneca Nation president, President Porter spent more than 10 
years as a tenured law professor at the University of Kansas, the University 
of Iowa, and Syracuse University. He is the author of numerous scholarly 
publications on Indigenous law and governance, Tribal sovereignty, and 
the cultural, political and legal impacts of Euro-American colonization on 
Indigenous peoples. He has lectured widely at universities, professional 
conferences, and Tribal events; been an active media contributor; and 
served as a consulting expert and expert witness in matters pending before 
U.S. and Indian Tribal courts. A member of the Heron Clan of the Seneca 
Nation, President Porter was raised on the nation’s Allegany Territory. He is 
a graduate of Syracuse University and Harvard Law School. 

Eastern Oklahoma 

Deanna Hartley-Kelso, a citizen of the Chickasaw Nation, has served 
as attorney general for the nation’s Division of Justice since 2004. Prior 
posts with the nation include legislative counsel and general counsel. Ms. 
Hartley-Kelso is licensed by both Oklahoma and Texas Bar Associations; 
holds memberships in the Oklahoma Indian Bar Association, Native 
American Bar Association, and Federal Bar Association; is president of 
the Chickasaw Bar Association; and is a fellow of the College of the State 
Bar of Texas, an organization that recognizes professionalism through 
education. In addition to serving on many Chickasaw Nation boards and 
committees, she is an officer with the Chickasaw Foundation Board of 



Trustees, a citizen appointee to the Arkansas Riverbed Authority, and a 
gubernatorial appointee to the Oklahoma Juvenile Affairs Board, which she 
chaired in 2012. A graduate of the University of Tulsa College of Law, she 
has practiced corporate law as an in-house attorney, volunteered with the 
North Texas Legal Services-American Indian Law Project, represented the 
Chickasaw Nation at the 2004 United Nations Working Group on the Draft 
Declaration of the Rights of Indigenous Peoples in Geneva, and served as 
an adjunct professor for the East Central University Legal Studies program 
and the University of Tulsa College of Law Master of Jurisprudence in 
Indian Law program. 

William G. Rice, a Keetoowah Cherokee member, is on the faculty of the 
University of Tulsa College of Law, where he teaches advanced Indian 
law and constitutional law. He is the founding director of the university’s 
L.L.M program in American Indian and Indigenous Law and co-directs its 
Native American Law Center. Prior to joining the law faculty, Rice spent 
almost 18 years in private practice representing Tribes and Tribal entities. 
He successfully litigated cases in the Federal courts, including Oklahoma 
Tax Commission v. Sac and Fox Nation in the U.S. Supreme Court. Mr. 
Rice served as attorney general for the Sac and Fox Nation and other 
Tribes, chief justice for the Citizen Potawatomi Nation, supreme court 
justice for the Sac and Fox and Kickapoo Nations in Kansas, and assistant 
chief of the United Keetoowah Band of Cherokee Indians in Oklahoma. He 
taught in the former Antioch School of Law’s Indian paralegal program, 
was a visiting professor in the University of Oklahoma’s Political Science 
Department and at Cornell Law School, and was founding director of the 
Northern Plains Tribal Judicial Training Institute at the University of North 
Dakota School of Law. His casebook, Tribal Governmental Gaming Law, is 
the first law school-level casebook published for use in Indian gaming law 
classes. Mr. Rice is a graduate of the University of Oklahoma College of 
Law. 

Great Plains 

Rodney Bordeaux is the former president of the Rosebud Sioux Tribe, a 
position he held for 7 years. Before being elected president, Mr. Bordeaux 
served as a Tribal council representative for 13 years. Since October 2012, 
he has served as the chief operating officer of St. Francis Mission, based 
in St. Francis, South Dakota, within the Rosebud Sioux Reservation. He 
received his bachelor’s degree from Augustana College and a master’s 
degree from Oglala Lakota College. 

Linda Thompson is an Ojibwe, enrolled with the Bois Fort Band of 
Chippewa, and has ties to both the Leech Lake and Mille Lacs Bands 
of Ojibwe. She is the founding director of the Spirit Lake Tribe Victim 
Assistance Program and co-founder and executive director of First 
Nations Women’s Alliance, a regional Tribal domestic violence/sexual 
assault coalition, whose members include representatives from the Turtle 
Mountain Band of Chippewa Indians; Spirit Lake Tribe; Mandan, Hidatsa, 
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and Arikara Nation; Standing Rock Sioux Tribe; Trenton Indian Service 
Area; and the native urban population in Bismarck, North Dakota. The 
Tribal Coalition, 1 of 23 across the United States, is a 501(c)3 nonprofit 
organization, with the mission of addressing domestic violence and sexual 
assault in Indian country. 

Midwest 

Korey Wahwassuck is district judge for the Itasca County District Court in 
Grand Rapids, Minnesota. Prior to that, she served for 7 years as associate 
judge and chief judge of the Leech Lake Band of Ojibwe Tribal Court in 
Cass Lake, Minnesota, and for 3 years as a Tribal attorney for the Leech 
Lake Band. Before working for Leech Lake, Judge Wahwassuck practiced 
law for 15 years in Missouri and Kansas, specializing in Indian law, child 
welfare, and juvenile delinquency. She also served as a core, domestic, 
and parent/adolescent certified mediator of the Kansas Supreme Court 
and taught courses on Native American spirituality and sovereignty, 
treaty rights and Tribal sovereignty, Tribal court-State issues, and juvenile 
delinquency guidelines at Penn Valley Community College in Kansas City, 
Missouri and Leech Lake Tribal College. Judge Wahwassuck is a past 
chair of the National Council of Juvenile and Family Court Judges Tribal 
Court Committee and a member of its Tribal Leadership Forum. She is on 
the board of the National Association of Drug Court Professionals, chairs 
its Tribal Courts Committee, and served on both the Drug Court Initiative 
Advisory Committee and Racial Fairness Committee of the Minnesota 
Supreme Court. Judge Wahwassuck helped establish the first Joint 
Tribal-State Wellness (DWI/Drug) Courts in the nation. Her publications 
include “The New Face of Justice: Joint Tribal-State Jurisdiction” for the 
Washburn Law Journal and “Building a Legacy of Hope: Perspectives on 
Joint Tribal-State Jurisdiction” for the William Mitchell Law Review. Judge 
Wahwassuck is an alumna of the National Judicial College and joined its 
faculty in 2008. She is a graduate of University of Missouri-Columbia. 

David D. Raasch, an enrolled member of the Stockbridge-Munsee Band 
of Mohican Indians, is a faculty member at the National Judicial College 
in Reno, NV, vice president of the board of directors for the Tribal Law and 
Policy Institute in West Hollywood, CA, and an independent consultant. 
He recently retired as a Tribal project specialist for the National Criminal 
Justice Training Center at Fox Valley Technical College, which provides 
training and technical assistance for law enforcement agencies and justice 
systems, including Native American communities throughout the United 
States. Prior to joining Fox Valley Technical College, Mr. Raasch was a 
police officer in Shawano, WI and then the clerk of municipal court for 
the City of Green Bay, WI until his retirement in 2004. He also served the 
Mohican Nation Tribal Court as chief judge (1995–2005) and associate 
judge (2006–13), and he is past president of the Wisconsin Tribal Judges’ 
Association. He assisted in the production of Tribal Nations: The Story of 
Federal Indian Law, an hour-long documentary. He is a national speaker 
on topics of reparative justice, peacemaking, and developing cross-
jurisdictional relationships. 
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Navajo 

Albert Hale is the former president of the Navajo Nation. Mr. Hale 
currently serves as a State representative in the Arizona House of 
Representatives, where he represents Northeastern Arizona. He previously 
served in the Arizona State Senate. He is a member of the New Mexico 
bar and the Navajo Nation Bar Association. An enrolled member of the 
Navajo Nation, he was born in Ganado and raised in Klagetoh, AZ. He is 
Ashiihi (Salt Clan), born for Todichiini (Bitter Water Clan). His maternal 
grandparents are Hanaghani (Walk About Clan). His paternal grandparents 
are Kiyanii (Tall House Clan). He is a 1969 graduate of Fort Wingate 
High School, a Bureau of Indian Affairs boarding school located east of 
Gallup, NM. He holds a B.S. from Arizona State University, a J.D. from the 
University of New Mexico, and an honorary J.D. from Phoenix School of 
Law. 

Harrison Tsosie is the attorney general of the Navajo Nation; he oversees 
the Office of the Attorney General, Navajo Hopi Legal Services, Office 
of the Prosecutor, and the Navajo Nation’s juvenile justice program. His 
current legal projects focus on energy development and retention of 
energy projects on behalf of the Navajo Nation. Prior to his appointment 
as attorney general, Mr. Tsosie served as Navajo Nation deputy attorney 
(2004–11) and legal counsel for Navajo Agricultural Products Industry 
(1997–2011). Mr. Tsosie holds an A.S. in Native American Studies, B.S. in 
Psychology, and J.D. from the University of Utah. 

Northwest 

Ron J. Whitener is a senior lecturer at the University of Washington 
School of Law, where he teaches criminal law, Federal Indian law, and 
mental health law. He also directs the Tribal Court Defense Clinic. His 
research focuses on Indigenous nations’ regulation of and participation in 
research conducted in their communities. Mr. Whitener is also an associate 
justice on the Northwest Indian Court of Appeals and served 6 years as 
the chief judge for the Chehalis Tribe. Prior to joining the law faculty, 
he worked as in-house counsel for the Squaxin Island Tribe (of which 
he is a member) and at the Northwest Justice Project, representing low-
income Native Americans in Tribal, State, and Federal courts. In 2009, Mr. 
Whitener was named the “Emerging Legal Clinician of the Year” by the 
American Association of Law Schools, and in 2010 he was named a “White 
House Champion of Change” by President Barack Obama. He remains 
active with his Tribe, serving in advisory capacities to the Tribal council, 
participating in various cultural activities, and treaty fishing. 

Brian Cladoosby is one of the most senior Tribal political leaders in 
Washington State and the Pacific Northwest, having served the Swinomish 
Indian Senate, the governing body of the Swinomish Indian Tribal 
Community, as chairman since 1997 and as a member since 1985. He 



 

is the president of the Association of Washington Tribes, a member of 
the Washington Gaming Association Executive Board, a member of the 
National Congress of American Indians Vice Presidents’ Board, past 
president of the Affiliated Tribes of Northwest Indians, and is continually 
active in Tribal and State politics. He is also co-speaker of the international 
Coast Salish Gathering, an intergovernmental association of British 
Columbia First Nations and Western Washington Tribes. Chairman 
Cladoosby has been instrumental in the domestic and international 
emergence of the northwest Indian country salmon and seafood industry. 
He shares a vision with the Swinomish Indian Tribal Community of a 
strong economic development plan that can support its citizens’ way of life. 

Pacific 

Abby Abinanti, a Yurok Tribal member, is the chief judge of the Yurok 
Tribe. A graduate of Humboldt State College and the University of New 
Mexico School of Law, Judge Abinanti has been a member of the California 
State Bar since 1974. She is also a retired San Francisco superior court 
commissioner, having served 17 years in the family law division with 
assignments in family law, dependency, and delinquency. Judge Abinanti 
is currently president of the Tribal Law and Policy Institute Board of 
Directors, president of the Friendship House Association of American 
Indians, Inc. of San Francisco, and a member of the California Tribal 
Court/State Court Forum commissioned by Supreme Court Chief Justice 
Ron George. 

Bill Denke is chief of police for the Sycuan Band of the Kumeyaay Nation, 
a position he has held for the past 8 years. His duties include overseeing 
the day-to-day operations of the police department, maintaining the 
department’s budget, personnel training and development, and grant 
management. Mr. Denke also has worked closely with Sycuan’s tribal 
community to develop and implement the Tribe’s first peace and safety 
code, vehicle code, and pre-hazard mitigation emergency response 
plan. He currently serves as chairman of the California Tribal Police 
Chiefs’ Association. In 2009, the California Commission on Peace Officer 
Standards and Training requested that he serve as a subject matter expert 
in developing two new training curriculums, “Policing Indian Lands” 
and “Responding to Domestic Violence and Sexual Assault Calls on Tribal 
Lands,” for peace officers throughout the State. Mr. Denke received 
his formal law enforcement training at the San Diego Regional Law 
Enforcement Training Center and advanced training through the Federal 
Law Enforcement Training Center. He also holds a B.S. in Liberal Studies. 

Rocky Mountain 

Heather Whiteman Runs Him is a staff attorney at the Native American 
Rights Fund in Boulder, CO, where she focuses on Tribal water rights 
and natural resource issues. She previously served as joint lead counsel 
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for the Crow Tribe of Montana, where she was responsible for a wide 
variety of legal issues pertaining to intergovernmental relations, Tribal 
land management, water rights, elections, health and social services, 
law enforcement, economic development, and general litigation. Prior to 
working with the Crow Tribe, Ms. Whiteman Runs Him practiced in New 
Mexico as an assistant public defender and worked as an associate attorney 
in private practice, serving Tribal governmental clients on a wide variety 
of issues. She is a member of the Crow Tribe and grew up on the Crow 
Reservation. She received her A.F.A. from the Institute of American Indian 
Arts, B.A.F.A. from the University of New Mexico, J.D. from Harvard Law 
School, and is licensed to practice law before the State Bar of New Mexico, 
the Federal courts of the District of New Mexico, and the Crow Tribal 
Court. 

Ivan D. Posey is Shoshone, Northern Arapaho, and Northern Cheyenne; 
a member of the Eastern Shoshone Tribe; and a member of the Shoshone 
Business Council. He was first elected in 1994 and has twice served the 
Council as its chairman (2000–02 and 2004–10). As a council member, 
the focus of Mr. Posey’s work has been in the areas of public safety, law 
enforcement, youth issues, and gaming. He is currently chairman of the 
Montana-Wyoming Tribal Leaders Council and serves on the boards of the 
Central Wyoming College Foundation, Americans for Indian Opportunity, 
Advancement for Indigenous Opportunity International, Fremont County 
Group Homes, and Boys and Girls Club of the Eastern Shoshone Tribe. 
At the State level, he serves on the Governor’s Substance Abuse Advisory 
Council and Impaired Driving Committee and in 2003-2004, served as the 
first State of Wyoming Tribal liaison for the Shoshone and Arapaho Tribes 
of the Wind River Indian Reservation. Mr. Posey was born and raised on the 
Wind River Indian Reservation, is a U.S. Army veteran, and had a civilian 
career in timber and fire management before beginning his service as an 
elected official. Mr. Posey attended Fort Washakie School, Chilocco Indian 
School, and Central Wyoming College. 

Southern Plains 

George Thurman is principal chief of the Sac and Fox Nation and is 
currently serving in his second term. Earlier, he served the nation as 
Tribal secretary (2000–07). He is also chairman of the United Indian 
Nations of Oklahoma, Kansas, and Texas; vice-chairman and secretary of 
the Self-Governance Communication and Education Tribal Consortium 
Board; National Congress of American Indians Southern Plains Area 
vice-president; secretary of Inter-Tribal Monitoring Association Board; 
the Southern Plains alternate to the U.S. Department of the Interior and 
Indian Health Service Self-Governance Advisory Committee; a member of 
the Shawnee, OK Head Start board; and a member of the National Indian 
Education Association. He was nominated as Southern Plains Region 
representative to the U.S. Attorney General’s Tribal Nations Leadership 
Council. Chief Thurman received his B.S. in organizational leadership from 
Southern Nazarene University. 
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Robert Tippeconnie most recently served as the secretary-treasurer of the 
Comanche Business Committee, the elected body serving the Comanche 
Nation of Oklahoma. Mr. Tippeconnie also has represented the Southern 
Plains as a National Congress of American Indians regional vice president 
and as a member of the Bureau of Indian Affairs Tribal Consultation Board. 

Southwest 

Janelle F. Doughty is the director of the Ute Mountain Ute Tribe 
Department of Social Services and a professional consultant on criminal 
justice issues in Indian country. Prior to her appointment at Ute Mountain, 
Ms. Doughty held several senior leadership positions with the Southern 
Ute Indian Tribe, including director of the Department of Justice and 
Regulatory Affairs, executive officer, and crime victims’ advocate. In 
recognition of her professional achievements, in 2008 Ms. Doughty 
received the Outstanding Public Safety Director of the Year Award from 
the National Native American Law Enforcement Association. She has also 
testified before the U.S. Senate Committee on Indian Affairs as an expert 
on criminal justice in Indian country. In April 2009, Colorado Governor Bill 
Ritter appointed Ms. Doughty to a 3-year term on the Colorado Commission 
on Civil Rights. An enrolled member of the Southern Ute Indian Tribe, Ms. 
Doughty grew up on the Navajo Nation in Shiprock, NM. Her parents are 
Southern Ute and Navajo (Dine’). Ms. Doughty graduated from New Mexico 
Highlands University and earned her master’s degree in social work from 
the University of Denver.  She is also a graduate of the State of New Mexico 
Police Academy. 

Robert Medina, a member of the Pueblo of Zia, is an assistant district 
attorney for the Eleventh Judicial District of New Mexico and sits on the 
newly created Pueblo de San Ildefonso Supreme Court as an associate 
justice. Prior to these appointments, Justice Medina served as an associate 
judge for the Pueblo of Isleta, a justice on the Southwest Intertribal Court 
of Appeals, chief judge of the contemporary court for the Pueblo of Zia, 
and pro-tem judge for the Pueblos of Tesuque, Laguna, and Isleta. He 
has served as the Tribal co-chair of the New Mexico Tribal-State Judicial 
Consortium and on the Sandoval County DWI Task Force, New Mexico 
Behavior Health Local Collaborative 16, and the T’siya Elementary 
and Middle School Board. He has twice been appointed to serve as a 
Pueblo of Zia Tribal official and has been an active Tribal councilman. 
Prior to entering the University of New Mexico School of Law, Justice 
Medina worked in campus security and conducted corporate security 
investigations. 

Western 

Billy A. Bell is a member of the Paiute and Shoshone Tribe of the Fort 
McDermitt Indian Reservation, NV. Raised on the reservation, his sincere 
devotion to his homeland and upbringing is credited to his grandmothers. 



He served the Tribal Council for 6 years before becoming chairman in 
2009. As a councilmember, he sat on the Fort McDermitt Land Use and 
Law and Order Committees. As chairman, his priorities included land 
acquisition, public safety, health, range management, Tribal water rights, 
economic development, cultural affairs, and consultation in the protection 
of traditional and cultural property affected by the mining industry. He is 
particularly committed to involving Tribal youth, with the aid of elders and 
advisors, in Tribal governmental and cultural affairs. Chairman Bell has 
served as president of the Inter-Tribal Council of Nevada, Inc., chairman 
of the Upper Snake River Tribes Foundation, and commissioner of the 
Columbia Basin Fish and Wildlife Authority. He is also a member of the BIA 
Western Region Tribal-Interior Budget Committee, the Phoenix Area Indian 
Health Service Steering Committee, and the U.S. Department of the Interior 
Tribal Consultation Policy Team. Chairman Bell has testified before the 
U.S. Senate Committee on Indian Affairs, lobbied Congress, and presented 
before the U.S. Departments of State and Defense ensuring Tribal input 
on the Columbia River International Treaty concerning the protection of 
fishing rights and culture. He received his AAS in criminal justice from the 
United Tribes Technical College in Bismarck, ND. 

Edward Reina is a member of the Salt River Pima-Maricopa Indian 
Community (Akimel O’odham) and a retired police executive. Mr. Reina 
worked for five Tribal governments, serving four as chief of police (the Salt 
River Pima-Maricopa Indian Community, Fort McDowell Yavapai Nation, 
Reno-Sparks Indian Colony, and Yavapai Prescott Indian Tribe) and another 
as director of public safety (Tohono O’odham Nation). Mr. Reina served 
on GLOBAL, a Federal advisory committee dealing with criminal justice 
information sharing. He is a board member of the Tribal Law and Policy 
Institute, and he was the first Tribal police chief to serve as president of the 
Arizona Association of Chiefs of Police and on the Executive Committee of 
the International Association of Chiefs of Police. Edward Reina chaired and 
co-authored “Crime in Indian Country Report April 1994,” presented to U.S. 
Attorney General Janet Reno. He chaired the planning and development of 
the 2001 IACP summit, “Improving Safety in Indian Country,” a report that 
is still used by the U.S. Department of Justice. 
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Appendix E 

Indian Law and Order 
Commission Witness List 

Public Hearing at Tulalip Indian Reservation, W A 
September 7, 2011 
Abinanti, Abby, chief judge, Yurok Tribe 

Anderson, Robert, professor and director, Native American Law Center, 
 University of Washington School of Law 

Botelho, Bruce, commissioner, Alaska Rural Justice and Law Enforcement 
 Commission; mayor, Juneau, Alaska; and former Attorney General 
 of Alaska 

Bridge, Bobbe, president and chief executive officer, Center for Children 
 and Youth Justice and former associate justice, Washington Supreme 
 Court 

Cohan, Molly, lecturer and supervising attorney, Tribal Court Public 

Defense Clinic, University of Washington School of Law 

Corcoran, Carma, Indian law program coordinator, Lewis & Clark Law 
 School 

Ellis, Janie, prosecutor, Tulalip Tribes 

Folkman, Chorisa, managing attorney, Tulalip Office of Civil Legal Aid 

Halverson, Lowell, vice president, Executive Council of the Native Village 
 of Kluti-Kaah 

Haney, Matt, chief of police, Confederated Tribes of the Colville Reservation 
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Johnson, William, chief judge, Confederated Tribes of the Umatilla Indian 
 Reservation 

Kent, Patrece, attorney 

Leonhard, Brent, deputy attorney general, Confederated Tribes of the 
 Umatilla Indian Reservation 

McCoy, John, 38th Legislative District representative, Washington State 
 House of Representatives 

Montoya-Lewis, Raquel, judge, Lummi Nation Tribal Court 

Owens, Susan, justice, Washington Supreme Court 

Pouley, Mark, chief judge and court administrator, Swinomish Indian Tribal 
 Community Tribal Court and judge, Sauk-Seattle Indian Tribe Tribal 
 Court 

Simmons, Davis, director of government affairs and advocacy, National 
 Indian Child Welfare Association 

Thorne, Jr., William, judge, Utah State Court of Appeals 

Tso, Ron, chief of police, Lummi Nation 

Whitener, Ron, senior lecturer and executive director, Native American 
 Law Center and director, Tribal Court Public Defense Clinic, 
 University of Washington School of Law 

Yogi, Jennifer, staff attorney, Northwest Justice Project Native American 
 Unit 

Public Hearing in Portland, OR 
November 2, 2011 
Addleman, Tim, chief of police, Confederated Tribes of the Umatilla Indian 
 Reservation 

Arnett, Howard, general counsel, Confederated Tribes of the Warm Springs 
 Reservation 

Gabliks, Eriks, director, Oregon Department of Public Safety Standards and 
 Training 

Garcia, Joe, councilman, Ohkay Owingeh 

Harju, Philip, tribal attorney, Cowlitz Indian Tribe 

Jones, Olin, director, Office of Native American Affairs, California Attorney 
 General’s Office 

Lorance, Marlin, deputy director, Oregon Department of Public Safety 
 Standards and Training 

Martin, Justin, lobbyist, Confederated Tribes of Grand Ronde 

Nelson, GeorGene, tribal council member, Klamath General Council 

Shepherd, Peter, general counsel, Confederated Tribes of Coos, Lower 
 Umpqua, and Siuslaw Indians 
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Striffler, Stephanie, Native American affairs coordinator and senior 
 assistant attorney general, Oregon Department of Justice 

Suppah, Ron, vice chairman, Confederated Tribes of the Warm Springs 
 Reservation 

Tsumpti, Raymond, council member, Confederated Tribes of the Warm 
 Springs 

Public Hearing at Santa Ana Pueblo, NM 
December 14, 2011 
Cheriena, Ben, re-entry coordinator, Osapausi Amasalichi Re-entry 
 Program, Mississippi Band of Choctaw Indians 

Deloria, Sam, director, American Indian Graduate Center 

Hunter, Candida, manager, Hualapai Green Re-entry Program, Hualapai 
 Juvenile Detention and Rehabilitation Center 

Menard, David, director, Sault Ste. Marie Juvenile Detention Center 

Miner, Lorrie, judge, Lower Brule Sioux Tribe 

Peters, Jeremy, deputy director, Sault Ste. Marie Juvenile Detention Center 

Rappold, Matthew, chief prosecutor and Special Assistant United States 
 Attorney, Rosebud Sioux Tribe 

Romero, John, district court judge, Children’s Court Division, 2nd Judicial 
 District, Albuquerque, NM 

Stevens, Bernard, representative, Copper Lake/Lincoln Hills Juvenile 
 Detention Facility and vice president, Wisconsin Inter-Tribal 
 Alliance for Justice 

Yamamoto, Lily, independent consultant 
 
Public Hearing at Salt River Indian Reservation, AZ  
January 1, 2012 
Armstrong, Richard, chief of police, Colorado River Indian Tribes 

Bell, Billy, chairman, Fort McDermott Tribe and chairman, Intertribal 
 Council of Nevada 

Delmar, Jesse, chief of police, Fort McDowell Yavapai Nation 

Flies Away, Joseph, pro-tem judge, Fort Mojave Tribe and Judicial 
 Consultant 

Freemont, Sherri, chief tribal prosecutor, Salt River Pima-Maricopa Indian 
 Community 

Hale, Albert, Arizona State representative, consultant, and former 
 president, Navajo Nation 

Little, Anthony, chief judge, Ak-Chin Indian Community 

Lomayesva, Amanda Sampson, deputy attorney general, Pasqua Yaqui 
 Tribe 

Lomayesva, Fred, chief judge, Hopi Appellate Court 



 

Miller, Allison, community member, Salt River Pima-Maricopa Indian 
 Community 

Orose, Michael, director, Arizona Counter Terrorism Information Center 

Reina, Edward, (ret.) director of public safety, Tohono O’odham Nation 

Rupert, Sherry L., executive director, State of Nevada Indian Commission 

Scarber, Larry, major, Arizona Highway Patrol, Arizona Department of 
 Public Safety 

Urbana, Fred, chief prosecutor, Pasqua Yaqui Tribe 

Wahwassuck, Korey, associate judge, Leech Lake Band of Ojibwe 

Yamamoto, Lily, independent consultant 

Yellowbird, Ronald, associate judge, Northern Ute Tribe 

Public Hearing at Agua Caliente Indian Reservation, CA 
February 16, 2012 
Alther, Dorothy, senior staff attorney, California Indian Legal Services 

Brandenburg, Anthony, chief judge, Intertribal Court of Southern California 

Denke, William, chief of police, Sycuan Band of Kumeyaay Nation 

Fletcher, Troy, executive director, Yurok Tribe 

Gallegos, Paul, district attorney, Humboldt County, CA 

Joseph, Rachel, chairperson, California Indian Legal Services 

Mazzetti, Bo, chairman, Rincon Band of Luiseno Indians 

McQuillen, Mary, chief of police, Yurok Tribe 

Myers, Joseph, executive director, National Indian Justice Center 

Peck, La Vonne, chairwoman, La Jolla Band of Luiseno Indians 

Powell, Leonard, council representative, Hopland Band of Pomo Indians 

Reitman-Solas, Connie, executive director, Inter-Tribal Council of 
 California, Inc. 

Wood, Lyndon Ray, lieutenant, Riverside County Sheriff’s Department 

Public Hearing in Arlington, VA 
March 7, 2012 
Broken Leg-Brill, Patricia, acting associate director of corrections, Office of 
 Justice Services, Bureau of Indian Affairs, U.S. Department of the 
 Interior 

Cruzan, Darren, director, Office of Justice Services, Bureau of Indian 
 Affairs, U.S. Department of the Interior 

Geiger, Maurice, director, Rural Justice Center 

Harding, Frances, director, Center for Substance Abuse Prevention, 
 Substance Abuse and Mental Health Services Administration, U.S. 
 Department of Health and Human Services 
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Johnson, Brendan, United States Attorney, District of South Dakota and 
 chair, Native American Issues Subcommittee, Attorney General’s 
 Advisory Committee, U.S. Department of Justice 

Leary, Mary Lou, principal deputy assistant attorney general, Office of 
 Justice Programs, U.S. Department of Justice 

Scott, Carol Wild, deputy director, Veterans Consortium Pro Bono Program 

Toulou, Tracy, director, Office of Tribal Justice, U.S. Department of Justice 

Weahkee, Rose, director, Division of Behavior Health, Indian Health 
 Service, U.S. Department of Health and Human Services 

Public Hearing at Pojoaque Pueblo, NM 
April 19, 2012 
Bowman, Kathleen, director and attorney, Office of the Public Defender, 
 Navajo Nation 

Creel, Barbara, professor, University of New Mexico School of Law 

Crofts, Christopher “Kip,” United States Attorney, District of Wyoming 

McCue, Steven, Federal public defender, District of New Mexico 

Molzen, Karen, chief magistrate judge, U.S. District Court, New Mexico 

Snow, Murray, judge, U.S. District Court, Arizona 

Vazquez, Martha, judge, U.S. District Court, New Mexico 

Walsh, John, United States Attorney, District of Colorado 

Washburn, Kevin, dean, University of New Mexico School of Law 

West, David, magistrate judge, U.S. District Court, Colorado 

Public Hearing at Rosebud Indian Reservation, SD 
May 16, 2012  
Ayers, Jamie, truancy prosecutor, Rosebud Sioux Tribe 

Bordeaux, Rodney, president, Rosebud Sioux Tribe 

Cerney, James, public defender, Standing Rock Sioux Tribe 

De Hueck, Adam, prosecutor, Lower Brule Sioux Tribe  

Doughty, Janelle, director, Department of Social Services, Ute Mountain 
 Ute Tribe 

Glover, John, professor, Black Hills State University 

Johnson, Brendan, United States Attorney, District of South Dakota and 
 chair, Native American Issues Subcommittee, Attorney General’s 
 Advisory Committee, U.S. Department of Justice 

LaPlante, Leroy “J.R.”, secretary of tribal relations, South Dakota 

Petite, Miskoo, facility administrator, Wanbli Wiconi Tipi (Juvenile 
 Detention Center) 
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Posey, Ivan, councilman, Eastern Band of Shoshone Wind River Reservation 

Rappold, Matthew, chief prosecutor and special assistant United States 
 Attorney, Rosebud Sioux Tribe 

Spotted Eagle, Faith, community advocate, Brave Heart Society of the 
 Ihanktonwan 

Standing High, Mato, attorney general, Rosebud Sioux Tribe 

Stites, Natalie, Rosebud Sioux Tribe Defending Childhood Initiative 

Sully, Janelle, judge, Rosebud Sioux Tribe Juvenile Court 

Witt, Nicole, executive director, White Buffalo Calf Woman Society 

Public Hearing in Oklahoma City, OK 
June 14, 2012 
Aragon, Rita, general, U.S. Air National Guard and Oklahoma Secretary of 
 Veterans Affairs 

Bigler, Greg, attorney general, Sac and Fox Nation 

Craig, Scott, commander, Cherokee Nation Marshal Service 

Deer, Montie, vice chief judge, Muscogee (Creek) Nation 

Griffin, Vernon, chief of police, Comanche Nation of Oklahoma 

Hartley-Kelso, Deanna, attorney general, Chickasaw Nation of Oklahoma 

Johnson, David, special agent in charge, Bureau of Indian Affairs, U.S. 
 Department of the Interior, Anadarko, OK 

LaPorte, Joseph, senior tribal advisor, Office of the Program Manager, 
 Information Sharing Environment, Office of the Director of National 
 Intelligence 

McGee, Ronald, chief magistrate, Court of Indian Offenses, Western Plains 
 Division 

O’Neal, Jason, chief of police, Chickasaw Nation of Oklahoma 

Proctor, Perry, assistant professor, Bacone College 

Reheard, Deborah Ann, executive director, Pros 4 Vets 

Rice, G. William, associate professor and co-director, Native American Law 
 Center, University of Tulsa College of Law 

Thundercloud, Vivian, chief clerk and court administrator, Winnebago 
 Tribe 

Public Hearing in Nashville, TN  
July 13, 2012 
Bryant, Robert, chief of police, Penobscot Nation
 

Garrow, Carrie, executive director, Center for Indigenous Law, 




 Governance, and Citizenship, College of Law, Syracuse University 

Gibson, James, special agent in charge, Bureau of Indian Affairs, U.S. 
 Department of the Interior, Nashville, TN 

Lubow, Bart, director, Juvenile Justice Strategy Group, The Annie E. Casey 
 Foundation 

Monette, Richard, associate professor of Law, University of Wisconsin Law 
 School 
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Additional Testimony 
Clinton, Robert, professor, Arizona State University College of Law 

Lujan, Phil, magistrate, Bureau of Indian Affairs, U.S. Department of the 
 Interior, Southern Plains Region Court of Indian Offenses 

Pommersheim, Frank, professor, University of South Dakota School of Law 
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2011

April 7-9 Pojoaque Pueblo, NM Indian Law and Order Commission business 
meeting

May 16-17 Billings, MT U.S. Department of Justice (DOJ) Tribal 
Consultation

July 7 Washington, DC Indian Law and Order Commission business 
meeting

July 26 Rapid City, SD Indian Law and Order Commission business 
meeting

September 6 Tulalip, WA
Meeting with the Tulalip Tribal Council, 
Elders Panel, Police Department, and 
Diversion Program

September 6 Tulalip, WA Meeting with representatives of the Salt 
River Pima Maricopa Indian Community

September 6 Tulalip, WA Indian Law and Order Commission business 
meeting

September 7 Tulalip, WA Indian Law and Order Commission field 
hearing

September 14 Ignacio, CO U.S. DOJ Four Corners Indian Country 
Conference



September 21-22 Washington, DC Testimony before the U.S. Senate Committee 
on Indian Affairs

September 28 Phoenix, AZ DOJ Tribal Consultation 

October 28-29 Lansing, MI Beyond the TLOA, Michigan State University 
Indigenous law conference

November 2 Portland, OR Indian Law and Order Commission field 
hearing

November 3 Portland, OR Indian Law and Order Commission business 
meeting

November 7-8 Albuquerque, NM
Meeting with Native American Issues 
Subcommittee, U.S. Attorney General’s 
Advisory Committee

November 15 Denver, CO

Meeting with personnel from the Annie E. 
Casey Foundation, Association on American 
Indian Affairs, and the National Indian Child 
Welfare Association

December 13 Santa Ana Pueblo, NM Indian Law and Order Commission business 
meeting

December 13 Santa Ana Pueblo, NM Meeting with the Santa Ana Pueblo 
Leadership Council

December 14 Santa Ana Pueblo, NM Indian Law and Order Commission field 
hearing
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2012

January 12
Salt River Pima 
Maricopa Indian 
Community, AZ

Indian Law and Order Commission business 
meeting

January 13
Salt River Pima 
Maricopa Indian 
Community, AZ

Indian Law and Order Commission field 
hearing

February 6 Phoenix, AZ Visit to the Arizona Fusion Center

February 11 Yurok, CA
Annual meeting of the United States 
Attorney, Northern District of California, 
with Northern California Tribes

February 12 Yurok, CA VMeeting with the Yurok Tribal Council

February 15 Palm Springs, CA Indian Law and Order Commission business 
meeting

February 16 Palm Springs, CA Indian Law and Order Commission field 
hearing

March 6 Arlington, VA
Meeting with the Assistant Secretary of 
Indian Affairs, U.S. Department of the 
Interior



March 6 Arlington, VA
Meeting with personnel from the Bureau 
of Indian Education and Bureau of Indian 
Affairs (BIA), U.S. Department of the Interior 

March 6 Arlington, VA Meeting with the U.S. Attorney, District of 
South Dakota

March 6 Arlington, VA Meeting with personnel from the Office of 
Tribal Justice, U.S. Department of Justice 

March 6 Arlington, VA
Meeting with personnel from the Office of 
Justice Services, Bureau of Indian Affairs, 
U.S. Department of the Interior 

March 6 Arlington, VA
Meeting with personnel from the Office of 
Indian Services, Bureau of Indian Affairs, 
U.S. Department of the Interior Bureau 

March 6 Arlington, VA

Meeting with personnel from the Substance 
Abuse and Mental Health Services 
Administration, U.S. Department of Health 
and Human Services 

March 7 Arlington, VA Indian Law and Order Commission business 
meeting

March 8 Arlington, VA Indian Law and Order Commission field 
hearing

April 2 Bernalillo County, NM

Meeting with the personnel from the 
Annie E. Casey Foundation, Association 
on American Indian Affairs, and National 
Indian Child Welfare Association

April 3 Albuquerque, NM

Meeting with the personnel from the 
Annie E. Casey Foundation, Association 
on American Indian Affairs, and National 
Indian Child Welfare Association

April 19 Pojoaque Pueblo, NM Indian Law and Order Commission field 
hearing

April 24 Baraboo, WI Crimes Against Children in Indian Country 
Conference

May 3 Artesia, NM
Annual Indian Country Law Enforcement 
Officers’ Memorial Service, Indian Police 
Academy

May 16 Rosebud, SD Indian Law and Order Commission field 
hearing

May 17 Rosebud, SD Indian Law and Order Commission business 
meeting

May 23 Ft. Washakie, WY
Meeting with the Eastern Shoshone and 
Northern Arapaho Tribes’ Joint Business 
Council; U.S. Attorney, District of Wyoming; 
Shoshone and Arapaho Tribal Court; 
and BIA law enforcement and detention 
personnel
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May 24 Ethete, WY

Meeting with the Eastern Shoshone 
Business Council, Northern Arapaho 
Business Council, and respective tribal 
program directors

June 2 Pine Ridge, SD Visit to the SuAnne Big Crow Boys and Girls 
Club 

June 7 Isleta Pueblo, NM Navajo Nation Bar Association, Inc. Annual 
Conference

June 12 Oklahoma City, OK Sovereignty Symposium, hosted by the 
Supreme Court of Oklahoma

June 12 Stroud, OK Visit to the Sac and Fox Nation juvenile 
facility

June 13 Oklahoma City, OK Indian Law and Order Commission business 
meeting

June 14 Oklahoma City, OK Indian Law and Order Commission field 
hearing

June 19 Ethete, WY Meeting with Wyoming Joint Judiciary 
Committee

June 28 Washington, DC

Meeting with personnel of the Tribal Civil 
and Criminal Legal Assistance Program, 
Bureau of Justice Assistance, Office of 
Justice Programs, DOJ 

July 12 Nashville, TN Indian Law and Order Commission business 
meeting

July 12 Nashville, TN Meeting with United South & Eastern 
Tribes, Inc. 

July 13 Nashville, TN Indian Law and Order Commission field 
hearing

August 8 Lander, WY Wind River Native American conference 

August 20 Ketchikan, AK Visit to Ketchikan Indian Community

August 20 Saxman, AK Visit to Saxman Village

August 21 Metlakatla, AK Visit to Metlakatla Indian Community

August 21 Metlakatla, AK
Meeting with Metlakatla Tribal Council, 
Metlakatla Tribal Court, Mayor Victor 
Wellington, law enforcement officers 
serving Metlakatla, and community 
members

August 22 Kake, AK Meeting with the Organized Village of Kake 
Tribal Council

August 23 Juneau, AK Meeting with the Central Council of Tlingit 
and Haida Indian Tribes of Alaska

August 23 Juneau, AK Meeting with Sealaska Corporation
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August 23 Juneau, AK Meeting with Alaska Network on Domestic 
Violence and Sexual Assault

August 24 Sitka, AK Visit to the Alaska State Police Academy

August 24 Sitka, AK Visit to Sitka, AK and meeting with 
representatives of the Sitka Tribe of Alaska

September 6-7 Seattle, WA Indian Law Symposium, University of 
Washington Native American Law Center

September 10-11 Denver, CO Indian Law and Order Commission business 
meeting

September 18 Northwest Arctic 
Borough, AK

Meeting with the Northwest Arctic 
Borough and Kotzebue Village and Tribal 
governments

September 19 Buckland, AK Meeting with the Buckland (Village) Tribal 
Council

September 20 Barrow, AK

Meeting with Native Village of Barrow Tribal 
officials, Alaska State Troopers (Barrow 
Post) officials, and Superior Court Presiding 
Judge (Barrow)

September 21 Anaktuvak Pass, AK Meeting with the Native Village of 
Anaktuvak Pass tribal government

September 24 Bethel, AK Meeting with the Association of Village 
Council Presidents

September 24 Napaskiak, AK Meeting with the Napaskiak Tribal Council 
and Elders

September 25 Hooper Bay, AK Meeting with the Hooper Bay Community 
and Natural Helpers Youth Council

September 26 Emmonak, AK Meeting with the Emmonak Tribal Council

September 27 Saint Mary’s, AK Meeting with the Saint Mary’s Village 
Council and Andreafski Village Council

September 27 Saint Mary’s, AK Meeting with the Saint Mary’s Village 
Council

October 9-10 Los Angeles, CA Indian Law and Order Commission business 
meeting

October 12 Pechanga, CA Annual Indian Law Conference, California 
Indian Law Association

October 17-19 Prior Lake, MN
National Tribal Judicial Conference, 
National American Indian Court Judges 
Association

October 21 Sacramento, CA
Meeting with National Congress of 
American Indians Task Force on Violence 
Against Native Women

October 29 Tanana Village, AK Meeting with Tanana Village community 
and leadership
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October 29 Galena Village, AK Visit to Galena Village

October 30 Fort Yukon, AK Meeting with representatives of Fort Yukon 
and surrounding Alaska Native villages

October 30 Fairbanks, AK Visit to the Center for Non-Violent Living

October 31 Glennallen 
Community, AK

Meeting with Glennallen Community 
Village public safety officers and tribal 
representatives

October 31 Tyonek Village, AK Meeting with representatives of Tyonek 
Village

October 31 Anchorage, AK Meeting with personnel from the Alaska 
Native Tribal Health Consortium

October 31 Anchorage, AK Meeting with the Alaska Federation of 
Natives

November 1 Anchorage, AK Meeting with Members of the Alaska 
congressional  delegation

November 1 Anchorage, AK Meeting with the Alaska Supreme Court

November 1 Anchorage, AK Meeting with the Alaska Attorney General

November 8-9 Cambridge, MA Tribal Courts and the Federal System, 
Harvard Law School conference

November 15 Window Rock, AZ Meeting with the Navajo Nation Council

December 8 Agua Caliente, CA US DOJ National Indian Nations Conference: 
Justice for Victims of Crime

2013

January 29-30 Phoenix, AZ Indian Law and Order Commission business 
meeting

February 25 Las Vegas, NV
Meeting with the Indian Country Law 
Enforcement Section, International 
Association of Chiefs of Police

April 4-5 Boulder, CO Meeting with Ute Mountain Ute Tribal 
Council

April 12 Santa Fe, NM Indian Law and Order Commission business 
meeting

April 12 Santa Fe, NM Federal Bar Association Indian Law 
Conference

April 26 Cheyenne, WY Meeting with the Cheyenne, WY community 
hosted by St. Mark’s Church

June 7 Flagstaff, AZ Navajo Nation Bar Association, Inc. Annual 
Conference

June 11 Kykotsmovi, AZ
Meeting with the Hopi Tribe and the Office 
of Justice Services, Bureau of Indian Affairs, 
U.S. Department of the Interior



June 23-24 Reno, NV National Congress of American Indians Mid-
Year Conference

July 17-18 Twin Arrows, AZ
Annual intertribal consultation of the United 
States Attorney, District of Arizona, with 
Arizona tribes

July 22 Denver, CO Meeting with the Legal Services Corporation 
Board of Directors

August 6 Lac du Flambeau, WI Meeting with the Lac du Flambeau Tribal 
Council

September 20 Green Bay, WI Meeting with the Indian Law Section of the 
Wisconsin Bar Association

October 9 Cabazon, CA
National Tribal Judicial Conference, 
National American Indian Court Judges 
Association
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Carole Goldberg 
UCLA School of Law 
1242 La>~ Building 
385 Charles E. Young Dri ve 
Los Angeles, California 90095 

DONALD C. MITCHELL 
At1omey at Lsw 
1335 F S lroet1 

Anthorn90. Alaska 99501 
(907) 276-1681 dcralgmOool.com 

Ncve!llber 13, :2012 

Dear Carole Goldberg: 

Last night Alaska News Nightly, which ~he Alaska ~ublic 
Radio Network (APRN) distributes to every public radio station in 
P.l as ka, broadcost. a story entitled "Commission Says Alaskans 
Would Benefit f'rom Mo[e Cooperation Between Stat:es, Tribes . " 
The content thereof WHS so astounding that: t:his morning I 
li~tenet..l tu Lhe story dgfJ in on hPRN' s website. 

The story, wh!ch repor~ed on a visit you and Troy Eid 
recently ~ade to Al aska as members of the Indian Law and Order 
Commission . contains a snippet from an intecview with you in 
which you lecture the listening audience (which includes 
r.housands of Alaska Native residents of co"~un1t1es that i n 1971 
Congress designa t ed as "Native v i llages" for t:he purposes of the 
Alaska Nacive ClaiOls Settiement Act (ANCSh)) thu: "There are 
lands , including Native allotment, and townsites, that are 
federa l lands in Alaska which count as Indian cour.try under 
federal law. And as a result of t hat the tribes do have legal 
autho=it.y o ver tho$e lands , whel.het· they own them or not. ,, 

As ycu kno~<, in 1948 the BOth Congress enacterl a definition 
of t.he ':.er:n \\ Indian ~ountry", codifie.d 3t: 18 .U.S.t!. 1151, that 
desiqnil~e.s three car.eqories of land as " Indian co~n~ry" . Tho~H~ 
categories do not ~nclude parcels of land in Uative vil l ages that 
have oeen conveyed irJt:O privatf: ownerShip with re~tr1ct.ed tit1es 
eursuant to the Alaska Native Townsite Act. For tha": reason, 
I have no idea why you would assert that t;hose parcels a:re 
"Indian country" . 

Of eq1.1al importance, 19 U.S C. 1151 defines the three 
cat.egories of l a rtd that are "Ind an country" as l) land within 
the limi't.s of any :.:ndian r.eservs lor.11

, 2) ''dependent. Indian 
comm\!nities" , and 3) "'all tndi~t' dl lol.ments , thp Indian titles to 
'f.•hich ha~t Bet•o extinguished " (emphasls added) . 

o~© IHI!I~~ 
NOV l 5 ZOtZ ~ 

Bv 
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Cat·o le Goldberg 
November i3, 2012 
Page 2 

Assuming arguendo that there presently are more than two 
hundred "federally recognized tribes" in Alaska because in 1993 
then Assis~anL Secretary of the I nterior for Indian Affairs Ada 
Deer decided chat there should be, and assuming further arguendo 
that in 19~8 the 80t:h Congress intended the term "Indian 
allotments" in 18 U. S .C. 1151 to include within its purview 
allotments that the Secretary of the Interior has issued to 
l'.laska Nauves pu.suant to the Alaska Native .1\llotme•>L Act (which 
the BOth Congress did not), 18 U.S.C. 1151 states that "Indian 
allotments" are "Indian country" .2nl.:! i! the ''Indian titles" to 
the land chat has been allotted have not been extinguished. 

But in 1971 Congress did exactly that in section ~{b) of 
ANCS.l'.\, which eXtinguished "all aboriginal t.itles, if any, and 
claims of abori9inal title in Alaska based on use and occupancy 
•••• u For ~hat reason , I am astounded that a law professor of 
repu~ation would suggest as authoritatively as you did in the 
radio broadcast whose content has engendered. this letter that 
post- ANCSA there is "Indian country" any>~here in Alaska 
(inchtdirt'), although thP. subject is too historically and lc;gally 
convolut~d to d~t.al l hel:e , on Annette Island). 

Whether Congress has intended for there to be "tederall}' 
recognized tribes" and " Indian country" in Alaska is a ques<:ion 
that remains a controversy which has significant policy 
consequences for the future of Alaska as a cohesive pol~ty o! 
which the Alaska Native community was a parl until the early 
1980s when the Native sovereignty movement was invented because 
of corr.ments such as those you made in the st:ory APRil brcacicast 
last evening . for that reason, as the work of the Indian Law a~d 
Order Commission proceeds I certainly hope you will attempt. to be 
more attentive to what the la7J is - rather than ""ha t you might 
like it to be- than you were during ycur and CommissiOrier £id's 
trip to 1\laska. 

Don Mitchell 

cc: Michael Geraghty - Alaska Attorney General 
Troy Eid - :Zr.dia·n Law and Order Commission 
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THE STATE 
01ALASKA 

GOVElNOil SEAN PARNELL 

Novanber 14,2012 

By Email to skft@rtltw.som 

lioy A. Eid 
Orccobcrz Trauria. U.P 
TaborC...ter 
1200 11"' Sl%oel, Suite 2400 
Dc:ovcr,CO 80202 

Dear Chairman Eid: 

I WilDt to thank you and Professor Ooldbera Jl8lin for meetina with Commissioner 
Masten and me oo November 1st to discuss the ongoing work of the lndiao Law & Order 
Commission 8Dd your reseMeh here in Aluka. 

On NovemberS, a local rq>Of1el' wilh KNBA contacted my office for a rt$pOIIliC to 
comments you bod made clurina an earlier inlerview. Ounng that interview, you Stlled tbal there 
is less mpect and less ooopc:n.tion between aovemments in Alasb !han in Olber J1ates. tbal the 
State does DOt bave any grounds for disputina tribe! jurisdiction v.ithtn Alaska, and thea it Is 
"absurd" for the State to DOt respec1 or honor cnbel jurisdiction 

I m\ISI say I am disappo~nted thM you have, for all•ntents and purpoaes, ~udaed....,. 
of the issua tbal yoa raised at our rneetJJII. Atlhe hme. there appearod to beac=auine intereSt 
oa your pert in c:ons;denJIII the State's views on lhu oomplex subject. 

I bave learned an over thirty·lhree yean of private prectiee that. notwitlJstandina the 
merits of my clients' elaims, there wu ~nvanably another side to the story and thlnas wen: rvely 
as "absurd" as I might have believed I am sure your remarks wilii'OC:eive widespteld 
distribution here in Alaska and JetVe as a eollll)'Jt for tnbal advocates - and JXrhops that was 
your intention. 

You requesled tome information rcaardln& recent eowt rulings in Alaska on the complex 
subject of tribal eourt jurisdiclion. I've ai!Kbed a set of materials for your consideratlon. 

Department of Law 

Office of tht AUorncy General 
1031 w•u •Uh Avtnvt SlAte 200 
AnC-tloto~. AIOik:O H501·S903 

Moln: f07.269..5100 
Poll: 907.269.5110 
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Chainnan Troy A. Bid November 14,2012 
Re: Indian Law & Order Commission Page2 

Thank you for your attention. 

Sincerely, 

Enclosures 
cc: Prof. Carole Goldberg wfencls. to cgoldbenz@conet.ucla.e<lu 

Joseph Masters, CommissioDCt, Dept. of Public Safety, SO A, wfo encls. 
Kip Knudson, Director, State/Federal Relations, Office of the Governor, SO A, wfo encls. 
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Carole Goldberg 
UCLA Sc~ool of Law 
1242 Law Building 
385 Charles E. Young Drive 
Los Angeles , Cal i fornia 90095 

Dear Carole Goldberg : 

Thank you for your letter oated November 20, 2012 . 

If I understand the con~ent thereof correctly , the 
statemen1:s you made on Alaska public radio regarding "J.ndian 
country" in A.laska Here correcc . First , because t.he 80ch Congress 
did not im:end the term "lndian tJ.tl es" in 18 U. S. C. l:Sl(c) to 
rnE.ar. "Indian ticles", but. instead intended the t.erm to mean "the 
restric::ed or trust: title distinctive to !nd1an allotments . " And 
second, because the 80th Congress intended ~he approximately 
3, 800 ho<.se lots that the Secretary of the Interior has conveyed 
w:th a restricted title to Jl.laska Nat:ives pursuant to the Alaska 
Ne.tl .. ~e Town:sio:e Act: to bt: lm.;lut.lt!d within t.he p·.lrVie~v of the term 
'' !nc.ian allol:ment.s'' in lS. U. S . C. ll5l(c) . 

In support of those invencive interpxetai:ions of the i nt.ent 
of the 80th Congress , you cite not a single snipp~t of 
legislat.i ve h~stot'Y tha't supports "those i-nterpretations. However 
since t:here are no such snlppets , thai: omission is not 

1 

surp:::-isin<; . 

Ins'tead, you direct me to a paragrap~ in 'the 2012 edition of 
Cohen' s Handbook of federal Indian t.ew. However , in t.hat 
~aragraph the anonymous author thereof makes no mention o: - much 
less does he or she purport :.o ini:erpret th~ inten't of che BOt~ 
':;ongress embodied in - the phrase "':he I ndian tl.tles t.o which 
nave not been extinguished" in 18 U. S. C. llSl{c) . Ins tead, the 
au~hor f~rst imp:ies that each hous e l ot the Secretary of the 
Interior has :::onveyed pursuam: to the Alaska NaUve Towns~te Ji.:::t 
is a ~'dependent Ir.dian conmunity" for the purposes of 18 U. S . C . 
1151(b) be,;:ause each lot purportedly is "under the direct 
suoerintendence of ~he Secretarv of the Interior. " Buc chen in 
hiS :;,~ her next. ss-r.~ence the au~hor abanctohs that theory tJnd 
sugges:s that ~ov;r.site lots are '\Indian countryu becaus~ cney are 
''the funct.ional equj valent of Na~ive allotments . " 

DONALD C. MITCHELL 
Anomey at ~w 
1335 F Street 

Anchorage, Alaska 99501 
(907) 276·1681 dc:taigmOaol.com 

November 29, 2012 

 
D ~©~ O I!J~ fi1 
~ DEC - 32012 w
Bv 
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Carole Goldberg 
November 29, 2012 
Page 2 

In addi,ion to "he 2012 edition o: the Handbook you also 
direct me to a sentence in the 2012 edition of Alaska Natives and 
Junerican Lav.'s that baldly asserts that the \'plain meaning" of "the 
term "Indian country" (presumably the 18 U. S.C . 1151 definit:ion 
of that term) " incorporaces Native allo~ments and Native 
toHnsites .n 

Insofar as the authoritative nature of the 2012 edition of 
the Handbook is concerned, I am incapable of refraining :rom 
not.ing that since you we:-e an execut.ive eciit.or of -:he 201~ 
edi t ion it takes considerable chutzpah to cite yourself as your 
o~n authoricy . But more importanc l y, you also were an editor of 
the 1982 edition oi the Handbook, which at page 766 suggested 
that the land around each Native v1llage that the Secretary of 
the In~erior has conveyed to village and regiona l corporations in 
fee pursuant to the Alaska Native Claims Settlement Act was a 
"dependent Indian community" and hence 18 U. S. C. ll5l(b) "Indian 
country". 

We are: awa.t.~ v! how tha:: int:er?retat.~on of t.he ~:1tent of the 
BOth Cong=ess embodied in the term "de;:>endent Indian conunun~ty" 
curned out . 

t'inally, a word about the 2012 edition of Alaska Natives and 
American Laws . Unlike the paragraph in the 2012 edition of rhe 
Handbook on which you re:y, we know who the au~hor is of the 
sentence in Ala$ka Natives and .\"jlerican Laws tha~ you believe is 
authoritative : my old and good friend David Case, who p~ior to 
expatriating to Kona to hoe weeds on the coffee plantation of a 
mutual friend of ours \o.•as for thirty yea::-s a leading poli;:ical 
ideologue in the Alaska Native sovereignty bar . 

In that regard , it merits men~ion that , while yoc rely on 
t:he 2012 edition of Alaska Natives and American r.aws , at pages 
457- 458 of the 1984 edition (»hicn David wrote when he •..tas just 
beginning his career as a founder of the then nascent Alaska 
Nat.ive sovere;.gnty movement ) David, like you and the other 
authors of the 1982 editio~ of the Handbook, suggested t:-.at th9 
land around each Native villag<: tha1: Lhe Secretary of the 
Interior has conveyed t-o village and regional ::oxporations in fee 
oursuant- t.o the .l;.laska Nati~Je Claims Set.'tlement Act: '"'as a 
;,dependent Indian community" and hence 18 U. S. C. 1151 (bl "cndian 
country". 
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Carole Goldberg 
November 29, 2012 
l.'age 3 

In 1998 when the u.s. Supreme Court issued its decision in 
Alaska v . Nayive Village o: Venetie Tribal Government - an appeal 
in which you and £ll of the other edito~s of the 1982 edition of 
the Handbook appeared as amici ~o asser~ an in~erpre~a~ion of the 
intent of the 80th Congress embodied 1n tile term "dependent 
!ndian community" that ;;he Court r·~jected by d vote of 9 to 0 -
I had hoped ~hat the Court' s instruc~ion regarding ~he difference 
between wha~ the law is and what you and others might want the 
law to be woul d have been sufficiently professionally 
embarrassing to motivate legal intellectuals such as you and 
David to end your. efforts to cloak your commitmen~ ~o the 
advancement of the ideology of tribal sovereignty with the veneer 
of ersatz scholarly analysis. 

Regret tably, your ~omrnents on Alaska public radio and your 
letter dated November 20 , 20i2 are evidence t.hat my optimism in 
1998 was ~isplacac . 

Regards ~ 

Don Mitchell 

cc: Hichael C.eraghty - .l\laska A~torney General 
Trey Eid - !ndian Law and Order Commission 
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THE STATE 

of ALASKA 
GOVERNOR SEAN PARNELL 

February I, 2013 

By Email to cidt@gtlaw.com & I" Class Mail 
fi} ~©~Offi!E~ 

FEB - 6 2013 ill] [!) 
By 

Troy Eid 
Chairman, Indian Law and Order Commission 
Greenberg Traurig, LLP 
Tabor Center 
1200 17'1' Street, Suite 2400 
Denver, CO 80202 

Re: Additional infonnation for the Indian Law and Order Commission 
(''Commission") 

Dear Chairman Eid: 

The State of Alaska provides the following comments on some of the complex 
jurisdictional and policy issues facing the Commission that pertain to Alaska. We trust that this 
information will prove helpful to the Commission in developing recommendations for the 
White House and Capitol Hill. 

As the Commission develops its findings, conclusions, and recommendations to "help 
with the greatest challenges to securing equal justice for Native Americans living and working 
on Indian lands,"' we respectfully request that the Commission consider Alaska's uniqueness. 
Alaska has 229 tribes and only one reservation; Alaska 's tribes, with one exception, lack 
territorial jurisdiction? Recommendations to address criminal justice issues "on Indian lands," 
which are intended to address problems endemic to the traditional reservation structure in most 
states, may conflict with Alaska's history and case law. 

Indian Law and Order Commission website, 
http://www .indianlawandordercommission.com (last visited February I, 20 13). 
2 The one reservation in Alaska is the Annette Islands Reserve occupied by the 
Metlakatla Indian Communily. 

Department of Law 

Office of the Attorney General 

1031 West 4th Avenue. Suite 200 
Anchorage. Alosko 99501 -5903 

Main: 907.269.5100 
fox: 907.269.51 10 
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Troy Eid, Chairman, Indian Law and Order Commission Febmary I, 2013 
Re: Additional infom1ation for the Indian Law and Order Commission Page2 

Limited existence of Indian Country in Alaska 

18 U.S.C. § 1151 defines "Indian country" as (a) all land within the limits of any Indian 
reservation, (b) all dependent Indian communities within the borders of the United States, and 
(c) all Indian allotments, the Indian titles to which have not been ext inguished. The term 
"Indian title" as used in 18 U.S.C. § 115 1(c) means aboriginal title.> Aboriginal title is a 
permissive right of occupancy granted by the federal government to the aboriginal possessors 
of the land4 The right to extinguish original Indian title rests exclusively with Congress 
irrespective o f who holds the underlying fee title in the land.5 Courts require a showing of 
c lear and specific congressional intent to extinguish Indian title. 6 

Congress made such a clear statement of intent to extinguish Indian title in passing the 
Alaska Native Claims Settlement Act (ANCSA).7 ANCSA authorized the transfer of$962.5 
million and 44 million acres of land in exchange for the extinguishment of aboriginal title and 
any claims based on aboriginal title .3 Claims that Alaska Native allotments or Alaska Native 
townsites are Indian country are claims based on aboriginal title. Because ANCSA 
extinguished aboriginal title in Alaska, any claim that Alaska Native allotments or Alaska 
Native townsites are Indian country is meritless. 

During the process of enacting ANCSA, Alaska Natives, represented by the Alaska 
Federation of Natives. made clear that they "very vehemently" opposed any settlement based 
on the reservation concept.9 'Ibis was not surprising, since "there was never an attempt in 
Alaska to isolate Indians on reservations. Very few were ever created, and the purpose of these, 
in contrast to many in other states, was not to confine the Indians for the protection of the 
white settlers but to safeguard the Indians against exploitation."10 As a result, Alaska Native 
allotments and Alaska Native townsites were not created from former tribal reservation lands, 
are not within reservations, and lack any nexus between the land and tribal governance. 

J 8/atchfordv. Gonzalez, 670 P.2d 944,947-48 (N.M. 1983), cerr. denied, 464 U.S. 1022 
(1984). Some treatises presume that the term "Indian country" merely means land the title to 
which bas not been removed from trust or restricted title. See, e.g., Nell Jessup Newton et al., 
Cohen's Handbook ofFederallndian Law (2012 ed .). However, no controlling case law has 
adopted this view. 
4 Johnson and Graham's Lessee v. M'lntosh, 21 U.S. (8 Wheat.) 543, 5 L.Ed. 681 ( 1823); 
accord United States v. Sam a Fe Pacific R. Co., 314 U.S. 339 (1941 ); United States v. 
Gemmill, 535 F.2d 1145 (9th Cir. 1976). 
s Oneida Indian Nation v. County of Oneida, 414 U.S. 661, 667-69 (1974). 
6 United States v. Santa Fe Pacific R. Co. , 314 U.S. 339; Tee-Hit Ton Indians v. United 
States, 348 U.S. 272, 277 (1955). 
7 43 U.S.C. §§ 1603(c), 1605, 161 I. 
3 ld. 
9 Alaska Native Land Claims: Hearings on S. 2906 Before the Senate Comm. on 111/erior 
and Insular Affairs, 90th Cong., 2d Sess. 89 (1968). 
10 Metlakatla Indian Community v. Egan, 369 U.S. 45, 51 ( 1962). 
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Troy Eid, Chairman, Indian Law and Order Commission February I, 2013 
Re: Additional information for the Indian Law and Order Commission Page 3 

Alaska Native allotments were granted under the Alaska Native Allotment Act, 11 after 
Congress determined that the original General Allotment Act12 did not apply to Alaska.13 The 
Alaska Native Allotment Act authorized the Secretary of the Interior to allot parcels as 
homesteads to individual Alaska Natives, with the land held in restricted fee stat.us by the 
allottee rather than in trust by the United States. 14 Because the definition of"Indian country" 
in 18 U.S.C. § 1151 specifically refers to Indian allotments, but omits any mention of Alaska 
Native allotments, and federal regulations found in 43 C.F.R. §§ 2530·2533 do not apply to 
Alaska Native Allotments, it is unlikely that Congress meant for Alaska Native Allotments to 

15 be considered "Indian country."

Similarly, the 1926 Alaska Native Townsite Act16 authorized the conveyance of 
townsite lots to individual Alaska Natives by way of restricted deeds, with the United States 
retaining neither legal nor equitable title. However, as the United States District Court for 
Alaska has indicated, the restricted status of Alaska Native townsite deeds does not 
automatically compel the conclusion that the townsites are "Indian country" under 18 U.S.C § 
1151.11 

Indian allotments in the Lower 48 states were carved from reservations, and the purpose 
of laws extending criminal jurisdiction on allotments to tribes or to the United States for the 
benefit of tribes was to prevent "checkerboard" pockets of state jurisdiction over former tribal 
lands. 13 In stark contrast. a Congressional decision to extend tribal criminal jurisdiction over 
Alaska Native allotments would "create a checkerboard of small enclaves" of dual tribal and 
state jurisdiction where otherwise comprehensive state criminal jurisdiction would apply. In 
fact, the checkerboard analogy does not even fully capture the scattered geography of Alaska 
Native Allotments in Alaska, which by and large are individual hunting or fishing locations. 
Alaska tribes, with the exception of Metlakatla, do not have criminal jurisdiction over the lands 
near the Native Allotments such that an extension of tribal criminal jurisdiction to the Native 
Allotments would fill in the blanks. Accordingly, the concept of creating tribal criminal 
jurisdiction on these remote parcels does not make sense in the same way that it docs on Indian 
allotments that are located within a reservation1 9 

II Act of May 17, 1906, 34 Stat. 197. 
12 Act of Feb. 8, 1887,24 Stat. 288. 
I ) 

•• 
See Pence v. Kleppe, 529 F.2d 135, 140 (9th Cir. !976) . 
Jones v. State, 936 P.2d 1263, 1265 (Alaska App. 1997). 

IS !d. 
16 Act of May 25, 1926,44 Stat. 629. 
17 People of South Naknek v. Bristol Bay Borough, 466 F. Supp. 870, 876-78 (D. Alaska 
1979) (noting that "[b ]oth the courts and Congress have long been troubled in applying the 
term "Indian country" to Alaska."). 
18 See generally, Robert N. Clinton, Criminal Jurisdiction Over Indian Lands: A Journey 
Through a Jurisdictional Maze, 18 Ariz. L. Rev. 503, 508-13 ( 1976). 
19 See Jones, 936 P.2d at 1267. 
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The State therefore strongly objects to any recommendation by the Commission that 
Alaska Native allotments and town sites be considered Indian country for the purposes of 
expanding tribal jurisdiction. Such a recommendation would unden11ine the comprehensive 
settlement achieved by the passage of ANCSA. 

State recogn ition of tribal jurisdiction 

20 Under federal case law, which largely controls tribal jurisdiction issues, tribal 
jurisdiction depends on the location of events (on or off-reservation), the parties affected 
(members or nonmembers), and the specific topic (domestic relations, membership, criminal 
law, etc.). Given this backdrop and Alaska's unique circumstances, the scope of tribal court 
jurisdiction in Alaska is a complex issue that does not easily lend itself to generalizations. 

Despite the uncertainties inherent in this area, the State recognizes the jurisdiction of 
Alaska tribes in numerous contexts. For example, the State recognizes the authority of the 
tribes to determine tribal membership.2' The State recognizes a tribe' s inherent authority over 
its members in cases of child custody disputes and child protection cases where both parents 
and the child are all tribal members or e lig ible for membershipn In general, under these 
circumstances the dispute fa lls within the tribe's inherent power "to regulate domestic relations 
among members, and determine tribal membership."2' The State has also recognized tribes' 
authority to initiate adoption cases where the child is a tribal member or eligible for 
membership. 24 

However, while the State recognizes tribal jurisdiction in many contexts involving 
internal domestic relations in Alaska, at least one major legal issue remains unanswered- the 
scope of tribal jurisdiction over nonmembers. 25 The State' s position26 that tribes lack subject 

20 Plains Commerce Bank v. Long Family Land & Cattle Co., 554 U.S. 316, 324 (2008); 
Wilson v. Marchington, 127 F.3d 805,813 (9th Cir. 1997) ("Indian law is uniquely federal in 
nature"); see also John v. Baker, 982 P.2d 738, 760 (Alaska 1999)(''we base our decision in 
this case on the decisions of Congress and the Supreme Court"). 
21 See Santa Clara Pueblo v. Martinez, 436 U.S. 49, 55-56 (1978) (holding tribes have the 
power to make their own substantive law in internal matters such as tribal membership and to 
enforce that law in their 0\101 forums); see also Roffv. Burney, 168 U.S. 218, 223 ( 1897). 
22 See Native Village ofTanana, 249 P.3d 734, 751 (Alaska 2011 )(holding that tribes 
have "concurrent jurisdiction to initiate ICWA-defined child custody proceedings, both inside 
and outside of Indian country," but reserving issue about tribal jurisdiction over nonmember 
farents). 

3 Montana v. United Stales, 450 U.S. 544, 564·65 (1981). 
24 See Kaltag Tribal Council v. Jackson, Order, 3:06-cv-00211-TMB, Order (D. Alaska 
Feb. 22, 200 I), aff'd, 344 Fcd.Appx. 324 (9th Cir. 2009), cert. denied, 131 S. Ct. 66 (20 l 0). 
25 Native Village of Tanana, 249 P.3d at 751-52. In Tanana, the Alaska Supreme Court 
highlighted that it was not making any decision about "the extent of tribal jurisdiction over 
non-member parents of Indian children." I d. at 752. 
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matter jurisdicti01l7 over nonmembers in th is context is fi rmly supported by Indian law 
jurisprudence. 28 

The general absence of reservation land in Alaska is also a key factor as to the scope of 
tribal civil jurisdiction in Alaska. "[W)ith only 'one minor exception, [the United States 
Supreme Court] ha[s] never upheld under Momana the extension of tribal civil authority over 
nonmembers on non-Indian land ."'29 ln 2001, the United States Supreme Court explained that 
Montana was a rejection of"tribal authority to regulate nonmembers' activities on land over 
which the tribe could not assert a landowner's right to occupy and exclude,"30 and, "the 
absence of tribal ownership has been virtually conclusive of the absence of tribal civil 
jurisdiction."3 1 

In sum, Alaska offers a jurisdictional landscape quite unlike that found in the Lower 48, 
largely because of the lack oflndian country and the Alaska-specific jurisprudence that bas 
evolved since the passage of ANCSA. Therefore, before the Commission recommends that 
Alaska Natives be offered the same programs designed for Native Americans on reservations 
in the Lower 48, where land-based jurisdiction is undisputed, the Commission should consider 
carefully the sweeping consequences of offe.ring these programs outside of Indian country. 

26 TI1e State is currently litigating the issue of the extent of tribal jurisdiction over 
nonmembers in a pending Alaska Supreme Court case, Simmonds v. Parks, Supreme Court No. 
S- 14103. 
27 Tribal jurisdiction over nonmembers is a question of subject matter jurisdiction, not 
\1ersonal jurisdiction. Nevada v. Hicks, 533 U.S. 353,368 n.8 (2001). 

"[E]fforts by a tribe to regulate nonmembers, especially on non-Indian fee land, are 
' presumptively invalid."' Plains Commerce, 554 U.S . at 330 (quoting Atkinson Trading Co., 
Inc. v. Shirley, 532 U.S. 645, 659 (2001 ). "Tribes, as domestic dependent nations, have no 
authority over nonmembers unless one of the two Montana exceptions (narrowly construed) 
applies." William C. Canby, American Indian Law in a Nutshell 91 (Sth ed. 2009); see also L. 
Scott Gould, The Consent Paradigm: Tribal Sovereignty at the Millennium, 96 Colum. L. Rev. 
809, 814- 15 (1996) ("Tribal powers over nonmembers are held to be destroyed whenever 
Congress has broadly opened land to non-Indians, regardless of its purpose."). The firs t 
Montana exception allows tribal jurisdiction over a nonmember who enters into "consensual 
relationships with the tribe or its members through commercial dealing, contracts, leases, or 
other arrangements." Under the second exception, a tribe may have jurisdiction where 
nonmember conduct "threatens or has some direct effect on the political integrity, the 
economic security, or the health or welfare of the tribe." Montana, 450 U.S. at 565-66. 
29 Plains Commerce Bank, 554 U.S. at 333 (quoting Hicks, 533 U.S. at360). 
30 Hicks, 533 U.S. at 359 (internal citations omitted). 
31 Jd. at 360; see also Atkinson Trading, 532 U.S. at 653 ("An Indian tribe's sovereign 
power to tax . . . reaches no further than tribal land."). 
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Alaska tribes Jack off-reservation criminal j u risdiction 

Whi le, as discussed, the State does recognize tribal civil authority off-reservation in 
certain scenarios, the State' s position is that tribes do not possess any off-reservation criminal 
jurisdiction-either over members or nonmembers, as discussed below. Despite the Jack of 
tribal criminal jurisdiction in Alaska, the State fully supports the Commission 's goal of 
addressing violent crime and other chronic criminal issues affecting Native populations. On 
the other hand, the State strongly objects to any attempts to expand tribal criminal jurisdiction 
off reservation. Any such expansion will create more problems than it will solve. 

First, recommending that tribal criminal jurisdiction be expanded outside oflndian 
country would mark a fundamental shift in Indian law jurisprudence that should not be taken 
lightly. "The jurisdiction of a tribe is generally confined to crimes committed within the 
geographical limits of its reservation and, presumably, any of its dependent Indian 

32 communities." The geographical location where the crime occurred is one of the key factors 
33 that determines which sovereign has jurisdiction over the crime. For example, in general, an 

arrest must be made within the arresting authority's territorial jurisdiction in order to be 
valid.3

' Land status is particularly important because Tribal authority "centers on the land held 
by the tribe and on tribal members within the reservation."35 

Under Public Law 280 ("P.L. 280"), the State's criminal authority extends to all Alaska 
territory, including Indian country, and federal criminal jurisdiction is mostly or entirely 
missing.36 Alaska, a mandatory P.L. 280 state, has exclusive jurisdiction over offenses covered 

3l Wi lliam C. Canby, American Indian Law in a Nutshell 192 (5th cd. 2009); see also, 
State v. Eriksen, 259 P.3d I 079, 1084 (Wash. 201 1) (holding that tribe's inherent sovereign 
powers do not include authority to stop and detain parties outside tribe's territorial jurisdiction 
for traffic infraction). 
33 See Application of De Marrias , 91 N.W.2d 480,481 (S.D. 1958) (describing how 
"jurisdiction in a particular case is dependent upon the following variable factors: (I) locus of 
the crime, (2) status of the Indian, and (3) nature or degree of the crime.") 
34 Nell Jessup Newton ct al., Cohen 's Handbook of Federal Indian Law 73 {2012 ed.). 
35 Plains Commerce, 554 U.S. at327 (emphasis added); Atkinson Trading, 532 U.S. at 653 
("An Indian tribe's sovereign power to tax - whatever its derivation - reaches no further than 
tribal land."); id. at 655 ("territorial restriction upon tribal power"); Williams v. Lee, 358 U.S. 
217, 220 ( 1959 ("right of reservation Indians to make their own Jaws and be ruled by them") 
(emphasis added}. 
36 Act of Aug. 8, 1958, Pub. L. No. 85-615, 72 Stat. 545 (codified as amended at 18 
U.S.C. § I 162). PL 280 specifically clarified that the Metlakatla Indian Community still 
enjoyed concurrent jurisdiction on its reservation, stating that it "may exercise jurisdiction over 
offenses committed by Indians in the same manner in which such jurisdiction may be exercised 
by Indian tribes in Indian country over which State jurisdiction has not been extended." 18 
u.s.c. § 1162. 
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3 by the Indian Country Crimes Acrl' and the Indian Major Crimes Ace (once under the 
jurisdiction of the federal govemment).39 

Federal law also limits tribal criminal jurisdiction in several significant ways: for 
example, a tribe's criminal jurisdiction does not extend to non-Indians, even if the non-Indian 
commits a crime in Indian country.'0 Moreover, the Indian Civil Rights Act ("ICRA") provides 
limits on the maximum penalties that tribal courts can impose. 41 In the Tribal Law and Order 
Act of2010, Congress raised these limits to three years' imprisonment or a fine of$15,000 for 
any one offense (if certain other conditions are met), and it prohibited tribal courts from 

42 imposing a total criminal punishment greater than imprisonment for nine years

The Commission should decline to issue recommendations that would encourage 
lawmakers to completely disregard this existing legal framework by creating administrative 
spheres of jurisdiction that approximate Indian country in Alaska. G iven ANCSA's 
extinguishment of Indian title, a back door attempt like this to redefine "Indian country" to 
include Alaska should be avoided. 

In addition, empowering over two hundred separate sovereign entities with criminal 
jurisdiction would have serious consequences both for the State and its c itizens. Such a change 

37 18 U.S.C. §I I 51. 
38 Act of Mar. 3, 1885, §9. 23 Stat.362 (codified as amended at 18 U.S.C. §§ 1153, 3242). 
The Major Crimes Act provides for federal jurisdiction over a list of major crimes committed 
by Indians in Indian country (e.g. felony sexual abuse, incest, rape, murder, manslaughter, 
kidnapping, maiming, assault with intent to commit murder, assault with a dangerous weapon, 
assault resulting in serious bodily injury, felony child abuse or neglect, assault against an 
individual who has not attained the age of 16 years, arson, burglary, and robbery). I 8 U.S.C. § 
I I 53( a). 
39 Pub. L. No. 91-523,84 Stat. I358 ( 1970) (codified at 18 U.S.C. §I I62(c)) . 
.w Oliphant v. Suquamish Indian Tribe, 435 U.S. I91 , 203, n. l4 (I 978) (holding tribe 
Jacked criminal jurisdiction over offenses committed by non-Indians within reservation's 
borders). However, note that the Supreme Court has clarified that tribes can prosecute non­
member Indians for crimes commiued on a reservation. See United States v. Lara, 54 I U.S. 
I 93, 198-99 (2004) (holding Congress had power to enlarge tribes'powers of self-government 
by statute to include inherent power of Indian tribes to exercise criminal jurisdiction over all 
Indians, including nonmembers.). 

1 
' 25 U.S.C. § 1302(7); see Oliphant, 435 U.S. at 203 n.l4 (question whether federal 
government has exclusive jurisdiction over major crimes "was mooted for all practical 
purposes by the passage of[ICRA] which limitS the punishment that can be imposed by Indian 
tribal courtS"). 
2 

' 25 U.S.C.A. § 1302(a). Metlakatla Indian Community 's criminal code does not exercise 
the maximum allowable authority and instead cedes jurisdiction to the State over most major 
crimes, and none of the tribal criminal offenses are punishable by more than I year of 
imprisonment. See Law & Order Code of the Metlakatla Indian Community, Title One (2011). 
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would create a confusing patchwork quilt ofjurisdiction,43 undermine the clarity of the current 
system, and complicate the State's ability to police its own territory. Conflicts will arise when 
a tribe seeks state recognition or enforcement of a criminal order that conflicts with Alaska 
law, such as a tribal court banishment order issued pursuant to tribal law. There is also 
currently no double jeopardy prohibition in Alaska law which would prevent the State from re­
trying an offender whose crime has been adjudicated in tribal court. Without years of advance 
planning and coordination with the State, significant issues are also likely to arise given that 
many of Alaska 's 228 off-reservation tribes currently lack criminal justice infrastructure such 
as written codes, courtrooms or jails. 

Many of the costs of suddenly empowering over two hundred separate criminal 
jurisdictions will ultimately be borne by the individuals subjected to tribal jurisdiction. In the 
event that individuals experience violations of their state and federal constitutional rights in 
tribal court, they would likely Jack a remedy outside the tribal context.44 Furthermore, unlike 
on reservation land in the lower 48, where signs and borders make it clear that one has entered 
tribal territory, individuals would have no clear signal that their actions on a particular piece of 
land or in a particular Alaska town will be subject to tribal jurisdiction. Accordingly, 
individuals would be subjected to tribal criminai.Brosecution and significantly different due 
process standards without any notice or consent. In addition, while some villages are mostly 
comprised of Alaska Natives, many villages have large non-Native populations as well. The 
result would be to create a community where offenders receive different treatment of their 

46 criminal offenses depending on tribal membership status, which correlates to the individual's 
race. 

In sum, " [e)fforts at . . . tribal self-government are encouraged, but not at the expense of 
the states in which they reside and in disregard of those Jaws that protect both Indian and non­
Indian citizens.'o47 The State requests that the Commission refrain from recommending that 

43 See Jones v. Stare, 936 P.2d at 1267. 
44 JCRA violations by a tribal court cannot be adjudicated in the federal courts: plaintiffs 
must seek to vindicate ICRA rights in tribal court. The one exception is for habeas corpus 
claims. Santa Clara Pueblo v. Martinez, 436 U.S. 49, 65 (I 978). 
45 Tribes arc not bound by the same due process standards as the state; in particular, 
criminal defendants have no Miranda rights and no right to appointed counsel for crimes with 
a total term of imprisonment of less than one year. See 25 U.S.C. §§ 1301-1303. 
46 One frequently repeated concern in Alaska's villages is that alcohol-related and 
domestic violence-related convictions result in state criminal records that can hinder 
employment prospects. It would not be unreasonable to expect that a tribal criminal system 
would avoid criminal convictions and result in tribal offenders receiving much less serious 
sanctions than they would receive under Alaska law, creating a two-tiered justice system in the 
state. 
47 Stare of Oklahoma ex rei. May v. Seneca-Cayuga Tribe of Oklahoma, 711 P.2d 77, 91 
(OK 1986). 
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policies drafted at the national level to address criminal justice issues "on Indian lands," whic
are targeted at the traditional reservation structure in most states, be applied to Alaska. 

Cooperation between the State and tribal governments 

We would also like to take this opportunity to describe some of the most significant 
examples of cooperation between the State and tribal governments in Alaska. As partners, the
State and its tribes may not always agree on every point, particularly regarding sovereignty 
issues: however, we have jointly made s ignificant strides at achieving our shared goal of 
creating a better future for Alaskans. 

To point out just some of the initiatives the State has recently undertaken in cooperatio
with tribes: 

• Public Safety and the Department of Corr ections 

o The Department of Corrections has made concerted efforts over the years to 
develop a strong and positive relationship with the Native community in 
Alaska. The State has contributed significant funding for training, housing, and 
pay raises for Village Public Safety Officers ("VPSOs") that serve the rural 
communities where many tribes arc located. In Alaska, under AS 18.65.670 and
its accompanying regulations, VPSOs are hired by regional native corporations 
but trained by the State and supervised by the Alaska State Troopers. They assis
local villages in the protection of life and property. These officers attend public 
safety training at the state police academy in Sitka, and they enforce state law. 

o The State created new trooper posts in Emmonak and Selawik, and increased 
VPSO oversight by adding three support troopers for Bethel, Fairbanks, and 
Kotzebue. The cost of establishing and operating those additional posts s ince 
2009 is approximately $2.1 million. The number of filled VPSO positions 
doubled from 47 in 2008 to 96 in January of 20 12. Five rural communities also 
received low interest loans for VPSO housing. 

o Governor Parnell has put forward the "Choose Respect" initiative to fight the 
high levels of domestic violence and substance abuse in Alaska, including the 
predominantly Native communities. The Choose Respect initiative includes 
programs specifically designed to reach Alaska Native communities and people 
in cu lturally relevant ways. 

o The Drug Abuse Resistance Education (D.A.R.E.) program trains police officer
and VPSOs across Alaska to teach a 10-week drug abuse resistance program to 
elementary, middle school, and high school students in their communities. 
D.A.R.E. Officers leach chi ldren to make healthy decisions, and are viewed as 
role models in their communities. As part of the D.A.R.E. program, the 
Department of Public Safety and the Northwest Arctic Borough School District 
teamed up to provide Safety and Security assessment to all 10 vi llage schools 
surrounding Kotzebue. 
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o In 2010, the l!isagvik Tribal College in Barrow, Alaska contacted the Alaska 
State Troopers requesting the possible establishment of a Publ ic Safety summer 
camp for their regional youth. ln 2011 , the Alaska State Troopers, U.S. 
Marshal's Service, State Crime Lab, and State Fire Service developed the first 
Alaska Youth Academy. They initiated a trial program focusing on at-risk 
Native Alaskan young adults in an effort to steer them away the alcoholism, drug 
abuse and domestic violence plaguing their communities and towards a crime­
free life of public service. The Barrow camp was very successful and the College 
invited the group of instructors back the following year. 11te agencies felt the 
academy concept was a valuable tool to approach the problem of finding 
qualified applicants for the many law enforcement and public safety jobs 
avai lable in Alaska. In 20 12, two camps were established, one in Bethel and one 
in Barrow. The camps were well attended, and the State hopes to expand the 
program. 

o The State is working on several initiatives to improve the justice system in rural 
Alaska. For example, due to overcrowding and court-enforced population 
capacities, the Department of Corrections had to contract with private prisons in 
the Lower 48 to house overflow prisoners starting in the mid-1990s. The 
Department of Corrections currently has about 1100 prisoners at a prison facility 
in Hudson, Colorado. A new 1500-bed prison, Goose Creek Correctional Center, 
was recently completed near Pt. MacKenzie, and the Department of Corrections 
is in the process of making it operational. All prisoners at the Colorado facility 
are expected to be back at Alaska facili ties by the fall of2013. Keeping the 
prison population local will help facilitate Alaska Native prisoner access to their 
families and Native elders, and their reintroduction into their communities. 

o One of the largest events coordinated by the Department of Corrections is the 
potlatch at the Hudson Correctional Center in Colorado. This event allows 
inmates to receive mentoring from Alaska Native community leaders, participate 
in cultural activities (such as traditional dancing and preparation of the meal), 
and eat traditional foods. This event has become extremely important to those 
who participate and offers the inmates an opportunity to reconnect with their 
culture. 

o The Department of Corrections has worked with Tanana Chiefs Conference in 
Fairbanks to establish video visitation which gives inmates the opportunity to 
connect with family members and e lders in their communities. 

o The Department of Corrections bas participated in roundtable-type discussions 
with Native leaders in the Northern regions of the state for several years and is 
working to set up s imilar meetings with various other Alaska Native groups. 
These productive and positive meetings have focused efforts on ensuring more 
effective reentry into their traditional communities for our Alaska Native 
inmates. In addition to these roundtable meetings, the Department of Corrections 
has issued letters to various Alaska Native groups throughout tbe state to request 
guidance and assistance in better preparing our Alaska Native inmates to reenter 
our communities. 
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o The Department of Corrections has also hired three additional probation officers, 
stationed in Anchorage, Fairbanks, and Bethel, whose focus is the supervision of 
ruraVremote probationers and parolees and assisting them with reintegration into 
their communities. 

o Additionally, the Department of Corrections offers many reentry and 
rehabilitation programs (both inside and outside of our facilities), which help 
prepare inmates to become productive community members. Each of these 
programs is administered w ith an eye towards cultural sensitivity and tailored to 
meet the unique needs of each one of our inmates. 

• Department of Health and Social Services 

o l11e Department of Health & Socia l Services meets with the A laska Native 
Health Board twice a year in a forum called the MEGA meeting. The purpose of 
the meeting is for the Department ofHeal!h & Social Sen•ices Division Directors 
and Tribal leaders to get together to discuss federal and state legislative priorities 
and initiatives. The MEGA meeting designated a subgroup, the Stateffribal 
Medicaid Task Force, to tbcus specifically on programmatic and financial issues. 
The Medicaid Task Force is an effective alliance in which the State and tribes 
collaborate to resolve issues and d iscuss initiatives. The success of these 
quarterly meetings is due to good working relationships built on trust and mutual 
interest. Attendees commonly include tribal chief financial officers, finance and 
operations staff, and State Medicaid operations and policy staff. These meetings 
focus on the Medicaid funding that is essential to the health care of Alaska 
Natives and the tribal health care system. The State Medicaid staff also use these 
meetings to supplement the forrnal written tribal consultation process for 
Medica id State Plan Amendments through informal briefings and d iscussions on 
upcoming amendments. 

o The Indian Child Welfare Act lia ison help desk at the Office of Chi ldren's 
Services is staffed with employees of tribes or native organizations who serve as 
invaluable resources for state socia l workers conducting relative searches.'8 

o The Office of Children's Services participates in joint State/tribal training to 
educate staff on the history of Alaska Natives and tribal cultural practices. 

o The Office of Children's Services has undertaken a pilot program with Tanana 
Chiefs Conference to develop Alaska's first pa%-through agreement for federal 
IV -E maintenance funds to pay for foster care in tribally licensed foster homes. 

http:l/hss.smte.ak.uslocsllCWA/helpdesk.htm (last visited February I, 2013). Scholars 
studying this issue nationwide have recognized the Office of Children's Services for its 
innovative approach to improving the search for ICWA preferred placements. See Aaron F. 
Arnold, Sarah Cumbie Reckess, Robert V. Wolf, State and Tribal Courts: Sh·ategiesfor 
Bridging the Divide, I, 19 (20 I I), available at 
http:llwww.courtinnovation.org/sites/de(aultl filesldocuments/StateAndTribalCourts.pd(. 
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o 1l1e State requests the participation o f tribal representatives in the recruitment 
and hiring process for key Office of Children's Services leadership positions. 

• Division of Juvenile Justice 

o The State works with tribes on programs funded through federal grants related to 
delinquency prevention, mentoring, life skills and family involvement, youth 
courts and community panels, and enforcing underage drinking laws. 

o The State conducts regional "mini-conferences" in collaboration with Alaska 
Native partners to discuss juvenile justice and community issues 

o The Department of Health and Social Services has established a "Bring the Kids 
Home" Project. 1l1is Project was created to retun1 children being served in out-of 
state facilities, including children from tribal communities, back to in-state 
residential or community-based care. The Project intends to reinvest funding now 
going to out-of-state care to in-state services and develop the capacity to serve 
children closer to home. 

o Three times a year, the Tribal/State Collaboration Group meets to evaluate the 
Alaska ch ild welfare delivery system; to enhance or change services to better tit 
the needs of families in Alaskan communities; to advocate for a continuum of 
services that are culturally relevant, coordinated, integrated and fami ly focused; 
to maximize the programs and services for children supported by federal dollars 
in Alaska; to increase positive communication; and to generally develop effective 
collaboration between Tribes and Office of Children' s Services' staff. 

• Division of Public Assistance 

o Twelve Tribal Organizations receive federal block grants to provide home 
heating assistance to low-income households. In State fiscal year 20 12, over $ 19 
million in State general funds augmented the federal block grants and allowed 9 
of these organizations to additionally provide Alaska Affordable Heating 
Assistance Program benefits to eligible households. These tribal organizations 
helped keep over 7,000 households in 75 largely rural communities wam1last 
winter. These tribally-administered benefits go to all community members. 

o The State provides grants to 9 tribal health and regional non-profit organizations 
through the Alaska's Women Infants & Children program. These grants allow 
the tribal organizations to operate WIC clinics that help ensure women, infants 
and children in their communities receive supplemental nutrition services and 
benefits. 

o Temporary Assistance to Needy Families (TANF) -In State fiscal year2012, the 
State provided $13M to 7 Alaska Native Regional non-profit organizations to 
supplement their TANF block grant. The money helps pay cash assistance 
benefits and supportive services for families participating in work activities. 
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o The State has provided $336M over three years to tribal medical facilities 
including Mani ilaq Elder Care, the Wrangell Nursing Home, Norton Sound 
Long-term Ca.re Facility, Copper River Health Center, Dena' ina Health Center, 
and many others. 

o The State has contributed over $1.6M since 201 I to RurAL CAP, a private, 
statewide, nonprofit organization with tribal partners that works to improve the 
qual ity of life for low-income and rural Alaskans. 

• Department of Labor and Wage Determinations 

o The Departmem of Labor & Workforce Development collaborates with the Cook 
Inlet Tribal Council to house a state "affi liated" job center ("Alaska's People 
Career Development Center") at the Tribal Council. 

o Alaska's Institute of Technology has partnered with the Chenega Corporation to 
provide student career experiences and post-secondary vocational technical 
training at both the Institute and at Chenega schools and villages. The program 
was supported by tax credits to Alaska's Institute of Technology- $ 100,000 each 
year in 2010, 201 I and 2012. Alaska's Institute of Technology partners with 
CITC Healthcare and Nursing to offer a Healthcarc Training program which 
provides training and education opportunities to become a Certified Nursing 
Assistant, Licensed Practical Nurse or Registered Nurse. The program also 
provides training opportunities in medical billing and coding. 

o The Department of Labor & Workforce Development shares and coordinates 
resources with the Aleutian Pribilof Islands Association, the federally recognized 
tribal organization of the Aleut people in Alaska. The Association provides a 
broad spectrum of services to tribal communities throughout the region including 
health, education, social, psychological, employment, vocational training, and 
public safety services. 

o The Alaska Workforce Investment Board entered into a Memorandum of 
Understanding with Alaska Native Sec. 166 grantees to support training and 
employment activities. 

o The State entered into a Memorandum of Understanding with the Ketchikan 
Indian Community to further the Alaska Career Ready Program. 

• Education 

o The State has sponsored the funding for new schools, school renovations, major 
school maintenance projects, and school energy costs in tribal communities. 
Since taking office, Governor Parnell has created the Rural School Construction 
Fund and funded construction of rural schools. For example, $33 mill ion in the 
Governor's FY14 budget is slated for funding construction of the Nightmute 
School and $13 million for construction of the Quinhagak school. Over the four 
year period (FY I I - FY 14) construction funding totals $297,423, 193 in new 
schools and renovations for rural, primarily Alaska Native, villages. This 
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represents an average of$75 million a year to support rural, Alaska Native 
students. There is also $25 million in the Governor's FYI4 budget to help ALL 
school districts cover increased energy costs. 

o The Alaska Native Language Preservation and Advisory Council was established 
in 2012 (through Senate Bill 130) to preserve, restore, and revitalize Alaska 
Native languages, and to advise both the Governor and the Legislature (through 
reports issued every other year) on programs, policies, and projects to 
accomplish these purposes. The Council includes five voting members who are 
professional language experts and who represent diverse regions of the state. The 
first report is due on or before July I, 2014. 

• Alaska Energy Authority 

o Renewable Energy Funding: The Alaska Energy Authority estimates that by the 
end of2013, 44 Renewable Energy Fund projects will be complete and saving 
more than ten mill ion gallons of diesel fuel or equivalent. annually. Throughout 
rural Alaska, the Alaska Energy Authority bas completed 71 of 107 Bulk Fuel 
Upgrade projects and 51 of II 0 Rural Power System Upgrade projects. Since 
2000, in partnership with the Denali Commission (a federal-state organization of 
which Alaska Federation ofNatives President Julie Kitka is a Commissioner), 
the Alaska Energy Authority has completed $304 million in Rural Bulk Fuel and 
Rural Power System Upgrade projects. 

o Weatherization Funding: Many Alaskan villages benefit from the Energy 
Efficiency and Conservation program, which focuses on achieving Alaska's goal 
of a IS percent increase in energy efficiency through whole-building energy 
audits; energy efficiency measures in public buildings and facilit ies, commercial 
buildings and small industrial buildings; and through publ ic education. Current 
initiatives include Energy Efficiency and Conservation Block Grants, the Village 
Energy Efficiency Program, whole village retrofits, industria l energy audits, a 
statewide public education and outreach program, and assistance with regional 
energy efficiency planning and implementation. 

o Power Cost Equalization: The goal is to provide economic assistance to 
customers in rural areas of Alaska where the kilowatt-hour charge for electricity 
can be three to five times higher than the charge in more urban areas of the state. 
Power Cost Equal ization pays a portion of approximately 30% of all kilowatt­
hours sold by the participating utilities. This program fundamentally improves 
Alaska's standard of living by helping small rural areas maintain the availability 
of communications and the operation of basic infrastructure and systems, 
including water and sewer, incinerators, heat and light. Power Cost Equalization 
is a core e lement underlying the financial viability of centralized power 
generation in rural communities where many tribes are located. 
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o The Governor is a strong supporter of major maintenance capital improvement 
projects in rural Alaska. T11e major maintenance grant funding over the last four 
years totaled $90,883, 954. This funding provided for 48 projects across Alaska, 
many in mral, primari ly Alaska Native, villages. The mral projects included roof 
repairs and replacement, water service and boiler replacement, school 
maintenance, electrical repairs, soil remediation, generator and fuel tank 
replacement, sprinkler systems upgrades, and mechanical repairs. 

Conclusion 

The State agrees that additional funding is necessary to improve tribal couriS and justice 
in rural Alaska. The State fully supports initiatives that provide assistance and training to 
tribes, and a lso supports active tribal participation in grant programs and advisory committees. 
However, the State does not believe that expanding tribal jurisdiction is necessary in order to 
achieve the positive outcomes sought by the Commission. State, tribal, regional corporation, 
and nonprofi t entities are all diligently working to improve the justice system and public safety 
in tribal communities. Proffering solutions that fundamentally change the natme of ANCSA 
and the law regarding tribal jurisdiction in Alaska will only create uncertainty and give rise to 
expensive litigation that will distract from the work that needs to be done. The existing tribal­
State initiatives are well positioned to improve the lives of tribal member residents, and their 
capacity and reach will continue to expand if funding for these programs remains intact. 

Thank you for taking the time to review the State's input on the complex matters under 
review by the Commission. If you have any questions, please do not hesitate to ask. 

Sincerely, 

cc: Wilson Justin, Alaska Tribal Advisory Committee Member to the Commission 
Gcorgianna Lincoln, Alaska Tribal Advisory Committee Member to the Commission 
Senator Mark Begich 
Senator Lisa Murkowski 
Representative Don Young 
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Appendix H 

Data and Reports 
Required by the Tribal 
Law and Order Act of 
2010, P.L. 111-211 

1. The Director of the Office of Justice Services, Bureau of Indian
Affairs (BIA), U.S. Department of Interior, in coordination with the 
Attorney General must submit an annual report to Congress describing 
Indian country crime data collected and analyzed. 

SEC. 211. (b)(2)(D) [(14) The Director of the BIA Office of Justice Services] 
“in coordination with the Attorney General pursuant to subsection (g) of 
section 302 of the Omnibus Crime Control and Safe Streets Act of 1968 (42 
U.S.C. 3732) collecting, analyzing, and reporting data regarding Indian 
country crimes on an annual basis;” 

2. The BIA Office of Justice Services must annually share all crime data
received from Tribal law enforcement agencies, including Uniform 
Crime Reports, with the Department of Justice. 

SEC. 211. (b)(2)(D) [(15) BIA Office of Justice Services] “on an annual basis, 
sharing with the Department of Justice all relevant crime data, including 
Uniform Crime Reports, that the Office of Justice Services prepares and 
receives from tribal law enforcement agencies on a tribe-by-tribe basis to 
ensure that individual tribal governments providing data are eligible for 
programs offered by the Department of Justice;” 
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3. The BIA Office of Justice Services must submit an annual report
on Tribal public safety and justice programs, including number of 
personnel and detailed spending, to the appropriate congressional 
committees. 

SEC. 211. (b)(2)(D) [(16) BIA Office of Justice Services]“submitting to 
the appropriate committees of Congress, for each fiscal year, a detailed 
spending report regarding tribal public safety and justice programs that 
includes— 

(A)(i) the number of full-time employees of the Bureau and tribal 
governments who serve as— 

(I) criminal investigators; 
(II) uniform police; 
(III) police and emergency dispatchers; 
(IV) detention officers; 
(V) executive personnel, including special agents in charge, 
and directors and deputies of various offices in the Office of 
Justice Services; and 
(VI) tribal court judges, prosecutors, public defenders, 
appointed defense counsel, or related staff; and 

(ii) the amount of appropriations obligated for each category 
described in clause (i) for each fiscal year; 
(B) a list of amounts dedicated to law enforcement and 
corrections, vehicles, related transportation costs, equipment,  
inmate transportation costs, inmate transfer costs, replacement, 
improvement, and repair of facilities, personnel transfers, detailees 
and costs related to their details, emergency events, public safety 
and justice communications and technology costs, and tribal court 
personnel, facilities, indigent defense, and related program costs; 
(C) a list of the unmet staffing needs of law enforcement, 
corrections, and court personnel (including indigent defense and 
prosecution staff) at tribal and Bureau of Indian Affairs justice 
agencies, the replacement and repair needs of tribal and Bureau  
corrections facilities, needs for tribal police and court facilities, 
and public safety and emergency communications and technology 
needs; and 
(D) the formula, priority list or other methodology used to determine 
the method of disbursement of funds for the public safety and justice 
programs administered by the Office of Justice Services;” 

4. The BIA Office of Justice Services must submit an annual report
to the appropriate congressional committees describing the 
technical assistance, training, and other support provided to Tribal 
law enforcement and corrections agencies with self-determination 
contracts or self-governance compacts with the Secretary of the  
Interior. 
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SEC. 211. (b)(2)(D) [(17) BIA Office of Justice Services] “submitting to 
the appropriate committees of Congress, for each fiscal year, a report 
summarizing the technical assistance, training, and other support provided 
to tribal law enforcement and corrections agencies that operate relevant 
programs pursuant to self-determination contracts or self-governance 
compacts with the Secretary [of the Interior];” 

5. Within one year of the law’s enactment, in coordination with the
Department of Justice, the Secretary of the Interior must submit to 
Congress a long-term plan for addressing incarceration in Indian 
country. 

SEC. 211. (b)(5) [(f)]“LONG-TERM PLAN FOR TRIBAL DETENTION 
PROGRAMS.—Not later than 1 year after the date of enactment of this 
subsection, the Secretary [of the Interior], acting through the Bureau 
[of Indian Affairs], in coordination with the Department of Justice and 
in consultation with tribal leaders, tribal courts, tribal law enforcement 
officers, and tribal corrections officials, shall submit to Congress a long-
term plan to address incarceration in Indian country, including— 

(1) a description of proposed activities for— 
(A) the construction, operation, and maintenance of juvenile 
(in accordance with section 4220(a)(3) of the Indian Alcohol 
and Substance Abuse Prevention and Treatment Act of 1986 
(25 U.S.C. 2453(a)(3)) and adult detention facilities (including 
regional facilities) in Indian country; 
(B) contracting with State and local detention centers, upon 
approval of affected tribal governments; and 
(C) alternatives to incarceration, developed in cooperation 
with tribal court systems; 

(2) an assessment and consideration of the construction of Federal 
detention facilities in Indian country; and 
(3) any other alternatives as the Secretary, in coordination with the 
Attorney General and in consultation with Indian tribes, determines 
to be necessary.” 

6. The FBI must create an annual report by field division on decisions
not to refer investigations in Indian country for prosecution.  

SEC. 212. [(a)(2)] “INVESTIGATION DATA.—The Federal Bureau of 
Investigation shall compile, on an annual basis and by Field Division, 
information regarding decisions not to refer to an appropriate prosecuting 
authority cases in which investigations had been opened into an alleged 
crime in Indian country, including— 

(A) the types of crimes alleged; 
(B) the statuses of the accused as Indians or non-Indians; 
(C) the statuses of the victims as Indians or non-Indians; and 
(D) the reasons for deciding against referring the 
investigation for prosecution.” 
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7. United States Attorneys who decline to prosecute alleged Federal 
crimes in Indian country must submit an annual declination report by 
Federal judicial district to the Native American Issues Coordinator at 
the Executive Office of the United States Attorneys. 

SEC. 212. [(a)(4)] “PROSECUTION DATA.—The United States Attorney shall 
submit to the Native American Issues Coordinator to compile, on an annual 
basis and by Federal judicial district, information regarding all declinations 
of alleged violations of Federal criminal law that occurred in Indian 
country that were referred for prosecution by law enforcement agencies, 
including— 

(A) the types of crimes alleged; 
(B) the statuses of the accused as Indians or non-Indians; 
(C) the statuses of the victims as Indians or non-Indians; and 
(D) the reasons for deciding to decline or terminate the 
prosecutions.” 

8. The Attorney General must submit an annual report to Congress 
on decisions not to refer investigations for prosecution and decisions 
to decline to prosecute cases in Indian country.  [See numbers 6 and 7 
above.] 

SEC. 212. [(b)] “ANNUAL REPORTS.—The Attorney General shall submit 
to Congress annual reports containing, with respect to the applicable 
calendar year, the information compiled under paragraphs (2) and (4) of 
subsection (a) 

(1) organized— 
(A) in the aggregate; and 
(B)(i) for the Federal Bureau of Investigation, by Field 
Division; and 
(ii) for United States Attorneys, by Federal judicial district;  
and 

(2) including any relevant explanatory statements.” 

9. In coordination with the Secretary of the Interior, the Attorney 
General must submit a report within 4 years of the law’s enactment to 
the appropriate congressional committees on the effectiveness of the 
Tribal court sentencing authority. 

SEC. 234.(b) “REPORT.—Not later than 4 years after the date of enactment 
of this Act, the Attorney General, in coordination with the Secretary of the 
Interior, shall submit a report to the appropriate committees of Congress 
that includes— 

(1) a description of the effectiveness of enhanced tribal court  
sentencing authority in curtailing violence and improving the 
administration of justice on Indian lands; and 
(2) a recommendation of whether enhanced sentencing authority 
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should be discontinued, enhanced, or maintained at the level 
authorized under this title.” 

10. The Attorney General must submit a report to Congress on the 
Bureau of Prisons Tribal Prisoner Pilot Program within 3 years of the 
program’s start. 

SEC.234. (c) (5) “REPORT.—Not later than 3 years after the date of 
establishment of the [Bureau Of Prisons Tribal Prisoner Pilot Program], the 
Attorney General shall submit to Congress a report describing the status 
of the program, including recommendations regarding the future of the 
program, if any.” 

11. The Indian Law and Order Commission must submit its findings, 
conclusions, and recommendations within 2 years of the law’s 
enactment. 

SEC. 235. “(f) REPORT.—Not later than 2 years after the date of enactment 
of this Act, the [Indian Law and Order] Commission shall submit to the 
President and Congress a report that contains— 

(1) a detailed statement of the findings and conclusions of the 
Commission; and 
(2) the recommendations of the Commission for such legislative 
and administrative actions as the Commission considers to be 
appropriate.” 

12. The Secretary of the Interior, Attorney General, and Secretary of 
Health and Human Services must create a Memorandum of Agreement  
and submit it to Congress within 1 year of the law’s enactment. The 
Secretary of the Interior must provide a copy to Tribes after it has been 
entered into the Federal Register.  

The relevant section of the Indian Alcohol and Substance Abuse Prevention 
and Treatment Act of 1986 [25 U.S.C. 2411] now reads:

 (a) “IN GENERAL.—Not later than 1 year July 29, 2010, the 
Secretary of the Interior, the Attorney General, and the Secretary 
of Health and Human Services shall develop and enter into a 
Memorandum of Agreement which shall, among other things— 

(7) provide for an annual review of such agreements by 
the Secretary of the Interior, the Attorney General, and the 
Secretary of Health and Human Services. 

(d) Publication.—The Memorandum of Agreement under subsection 
(a) shall be submitted to Congress and published in the Federal  
Register not later than 130 days after July 29, 2010. At the same 
time as publication in the Federal Register, the Secretary of the 
Interior shall provide a copy of this subtitle and the Memorandum 
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of Agreement under subsection (a) to each Indian tribe [emphasis 
added].” 

13. The Secretary of Interior, Attorney General, and the Secretary 
of Health and Human Services, in cooperation with the Secretary  
of Education, must review health services including mental health 
and substance abuse services for Indian families and children for the 
Memorandum of Understanding and must submit their review to each 
Tribe. 

The relevant section of the Indian Alcohol and Substance Abuse Prevention 
and Treatment Act of 1986 now reads: 

2141a(a) “In general—In the development of the Memorandum of 
Agreement required by section 4502 (a) of this title, the Secretary of 
the Interior, the Attorney General, and the Secretary of Health and 
Human Services shall review and consider— 

(1) the various programs established by Federal law 
providing health services and benefits to Indian tribes, 
including those relating to mental health and alcohol and 
substance abuse prevention and treatment, 
(2) tribal, State and local, and private health resources and 
programs, 
(3) where facilities to provide such treatment are or should 
be located, and 
(4) the effectiveness of public and private alcohol and 
substance abuse treatment programs in operation on October 
27, 1986, 

to determine their applicability and relevance in carrying out the 
purposes of this chapter. 
(b) Dissemination 
The results of the review conducted under subsection (a) of this 
section shall be provided to every Indian tribe as soon as possible for 
their consideration and use in the development or modification of a 
Tribal Action Plan.” 

14. The Secretary of Interior, Attorney General, and the Secretary 
of Health and Human Services, in cooperation with the Secretary of 
Education, must review education programs and social services for 
Indian families and children for the Memorandum of Understanding 
and must submit their review to each Tribe. 

The relevant section of the Indian Alcohol and Substance Abuse Prevention 
and Treatment Act of 1986 now reads: 

2431“In the development of the Memorandum of Agreement 
required by section 2411 of this title, the Secretary of the Interior, 
the Attorney General, and the Secretary of Health and Human 
Services, in cooperation with the Secretary of Education shall review 
and consider— 
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(1) Federal programs providing education services or benefits 
to Indian children, 
(2) tribal, State, local, and private educational resources and 
programs, 
(3) Federal programs providing family and social services 
and benefits for Indian families and children, 
(4) Federal programs relating to youth employment, 
recreation, cultural, and community activities, and 
(5) tribal, State, local, and private resources for programs 
similar to those cited in paragraphs (3) and (4), 

to determine their applicability and relevance in carrying out the 
purposes of this subtitle. 
(b) Publication.—The results of the review conducted under 
subsection (a) of this title shall be provided to each Indian tribe as 
soon as possible for their consideration and use in the development 
or modification of a Tribal Action Plan under section 2412 of this 
title.” 

15. The Secretary of Interior, Attorney General, and the Secretary 
of Health and Human Services, in cooperation with the Secretary of 
Education, must review Tribal law enforcement and justice programs 
for the Memorandum of Understanding and must submit their review 
to each Tribe. 

The relevant section of the Indian Alcohol and Substance Abuse Prevention 
and Treatment Act of 1986 now reads: 

2441(a) “In the development of the Memorandum of Agreement 
required by section2411of this title, the Secretary of the Interior, 
the Attorney General, and the Secretary of Health and Human 
Services, in cooperation with the Attorney General, shall review and 
consider— 

(1) the various programs established by Federal law 
providing law enforcement or judicial services for Indian 
tribes, and 
(2) tribal and State and local law enforcement and judicial 
programs and systems 

to determine their applicability and relevance in carrying out the 
purposes of this chapter. 
(b) Dissemination of review—The results of the review conducted 
pursuant to subsection (a) of this section shall be made available 
to every Indian tribe as soon as possible for their consideration and 
use in the development and modification of a Tribal Action Plan 
[emphasis added].” 

16. The Attorney General must submit a report to Congress on the 
extent and effectiveness of the COPS program in Indian country within 
180 days of the law’s enactment. 
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 SEC. 243. [(k)]“REPORT.—Not later than 180 days after the date 
of enactment of this subsection, the Attorney General shall submit 
to Congress a report describing the extent and effectiveness of the 
Community Oriented Policing (COPS) initiative as applied in Indian 
country, including particular references to— 

(1) the problem of intermittent funding; 
(2) the integration of COPS personnel with existing law enforcement 
authorities; and 
(3) an explanation of how the practice of community policing and 
the broken windows theory can most effectively be applied in 
remote tribal locations.” 

17. The Director of the Bureau of Justice Statistics, U.S. Department 
of Justice, must submit a report to Congress on data collected and 
analyzed relating to crime, delinquency, victimization, etc. in Indian 
country within 1 year of enactment and annually thereafter.  

SEC. 251. (b) (5) “[g] REPORTS.—Not later than 1 year after the date of 
enactment of this subsection, and annually thereafter, the Director [of the 
Bureau of Justice Statistics] shall submit to Congress a report describing 
the data collected and analyzed under this section relating to crimes in 
Indian country.” 

18. Within 1 year of the law’s enactment, the Comptroller General must 
submit a report to the U.S. Senate Committee on Indian Affairs and 
the U.S. House of Representatives Committee on Natural Resources 
containing the results and recommendations from a study of the 
capabilities of the Indian Health Service to handle evidence of sexual 
assaults and domestic violence required for criminal prosecutions.  

SEC. 266. “STUDY OF IHS SEXUAL ASSAULT AND DOMESTIC VIOLENCE 
RESPONSE CAPABILITIES. 
(a) STUDY.—The Comptroller General of the United States shall— 

(1) conduct a study of the capability of Indian Health Service 
facilities in remote Indian reservations and Alaska Native villages, 
including facilities operated pursuant to contracts or compacts  
under the Indian Self-Determination and Education Assistance Act 
(25 U.S.C. 450b et seq.), to collect, maintain, and secure evidence 
of sexual assaults and domestic violence incidents required for  
criminal prosecution; and 
(2) develop recommendations for improving those capabilities. 

(b) REPORT.—Not later than 1 year after the date of enactment of this 
Act, the Comptroller General shall submit to the Committee on Indian 
Affairs of the Senate and the Committee on Natural Resources of the 
House of Representatives a report describing the results of the study under 
subsection (a), including the recommendations developed under that 
subsection, if any.” 
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Department of the Interior 

BJA Bureau of Justice Assistance, Office of 
Justice Programs, U.S. Department of 
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PTSD   Post Traumatic Stress Disorder 
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Services Administration, U.S. 
Department of Health and Human 
Services 

SAUSA Special Assistant United States 
Attorney 

SLEC Special Law Enforcement 
Commission 

TLOA Tribal Law and Order Act of 2010  
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VAWA Violence Against Women Act, 
referring to the amendments 
to the original law contained in 
the Violence Against Women Act 
Reauthorization Act of 2013 

VPSO   Village Public Safety Officer 
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