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The United South and Eastern Tribes Sovereignty Protection Fund (USET SPF) is pleased to provide the 
Senate Committee on Indian Affairs (SCIA) with testimony for the record of its legislative hearing on: S. 2285, 
the Lumbee Recognition Act, S. 3234, the Indian Community Economic Enhancement Act of 2016, S. 3261, the 
Native American Business Incubators Program Act, and H.R. 4685, the Tule River Indian Reservation Land 
Trust, Health, and Economic Development Act. The following testimony will address three of the four bills, as 
USET SPF defers to others with greater knowledge on H.R. 4685, especially the Tule River Tribe of California. 
 
USET SPF is a non-profit, inter-Tribal organization representing 26 federally recognized Indian Tribes from 
Texas across to Florida and up to Maine.1  USET SPF is dedicated to enhancing the development of Tribal 
Nations, to improving the capabilities of Tribal governments, and assisting member Tribal governments in 
dealing effectively with public policy issues and in serving the broad needs of Indian people. 
 
The Indian Community Economic Enhancement Act of 2016 
For years, USET SPF and Tribal Nations and organizations across the country have called for legislation to 
address numerous barriers to comprehensive economic development in Indian Country. That is why we were 
pleased to learn of Chairman Barrasso’s introduction of S. 3234, the Indian Community Economic Enhancement 
Act of 2016 (ICE). USET SPF extends our appreciation the Chairman for his willingness to take on the 
expansive and substantial issue of economic development, and fully supports the intent of S. 3234.  
 
We support many of the provisions within S. 3234, as well. The permanent waiver of matching funds for Native 
Community Development Financial Institutions (CDFIs) is long overdue and a welcome provision in the bill. 
USET itself is in the process of establishing the first Native CDFI to service its entire region, and the permanent 
waiver will be of enormous assistance to this effort. In addition, we welcome the opportunity for Native CDFI’s to 
access grants through the Native American Programs Act that would provide CDFI’s with the opportunity for 
development and maintenance, and allow them to provide assistance to Tribal Nations in the development of 
Tribal law and court systems, as well as Tribal master plans.  
 
Repeal of the “essential government function” test in the Tribal issuance of tax-exempt bonds is a critical step 
forward in the pursuit of parity within the tax code for Tribal Nations. USET SPF strongly supports this provision. 
 
                                                           
1 USET SPF member Tribal Nations include: Alabama-Coushatta Tribe of Texas (TX), Aroostook Band of Micmac Indians (ME), 
Catawba Indian Nation (SC), Cayuga Nation (NY), Chitimacha Tribe of Louisiana (LA), Coushatta Tribe of Louisiana (LA), 
Eastern Band of Cherokee Indians (NC), Houlton Band of Maliseet Indians (ME), Jena Band of Choctaw Indians (LA), 
Mashantucket Pequot Indian Tribe (CT), Mashpee Wampanoag Tribe (MA), Miccosukee Tribe of Indians of Florida (FL), 
Mississippi Band of Choctaw Indians (MS), Mohegan Tribe of Indians of Connecticut (CT), Narragansett Indian Tribe (RI), 
Oneida Indian Nation (NY), Passamaquoddy Tribe at Indian Township (ME), Passamaquoddy Tribe at Pleasant Point (ME), 
Penobscot Indian Nation (ME), Poarch Band of Creek Indians (AL), Saint Regis Mohawk Tribe (NY), Seminole Tribe of Florida 
(FL), Seneca Nation of Indians (NY), Shinnecock Indian Nation (NY), Tunica-Biloxi Tribe of Louisiana (LA), and the Wampanoag 
Tribe of Gay Head (Aquinnah) (MA).   
 



 

 

 

 
 

We also offer our support for the elevation of the Director of the Office of Native American Business 
Development. Providing direct access from this position to the Secretary of Commerce will assist in the removal 
of some of the barriers described in the “Findings” section of the bill.  
 
Further, USET SPF is supportive of amendments to the Buy Indian Act that would require the Bureau of Indian 
Affairs and the Indian Health Service to certify that procurement from Indian businesses is not practicable before 
purchasing outside Indian Country. We also look forward to the issuance of a biannual report from the 
Departments of Health and Human Services and Interior regarding the implementation of the Buy Indian Act. 
 
While USET SPF believes that S. 3234 provides a variety of much needed change in policy and law, we note 
that there are a number of opportunities for improvement within the bill as introduced. With this in mind, we 
support the testimony provided by the National Center for American Indian Enterprise Development, and others, 
including the Native American Finance Officers Association. In addition, we provide the following section-
specific comments designed to strengthen ICE’s impact for Tribal Nations: 
 

 Section 2. Findings. 
While the Findings section as drafted does describe many existing barriers to economic development in 
Indian Country, USET SPF notes a major omission: taxation. Through inequities in the tax code as well 
as state dual taxation, revenue generated within Indian Country continues to be taken outside its 
borders or otherwise falls victim to a lack of parity. Moreover, Tribal governments continue to lack many 
of the same benefits and flexibility offered to other units of government under the tax code. We strongly 
encourage the addition of language within the Findings section that acknowledges and seeks to lift 
these deep inequities. For your consideration, we propose the addition of the following: 
 
(1)(A) The U.S. Constitution vests the Congress with the authority to regulate commerce with the Indian 
tribes.  
(B) Under its Indian commerce authority, the Congress has enacted federal laws promoting Indian self-
determination, economic development, and strong tribal governments. 
(C) Promoting Indian self-determination requires that the Secretary of the Interior recognize the tribal 
governments' authority to regulate and license business entities and commercial activities within Indian 
Country. 
(D) Achieving Indian self-determination will not be possible until barriers to economic development are 
eliminated. 
 
[The current Findings subsection (1)(A) would be renumbered (2)(A) (and the subsequent numeration 
would change accordingly] 
 
[With regard to the barriers to economic development in Findings subsection (1)(A) (now numbered 
(2)(A)), USET SPF recommends inserting new roman numerals iv and v (and renumber current iv as vi) 
as follows: 
iv. The uncertainty of case-by-case adjudication has invited conflict with other governments over 
regulatory authority and impeded the development of tribal capacity to regulate commercial activity and 
exercise sovereign authority over fiscal policy in Indian Country. 
v. Lack of jurisdictional clarity often exposes business activity to multiples layers of regulation, 
assessment and costs. 
 

 Section 3. Community Development. 
Again, while USET SPF supports much of the language in this section, we note the absence of 
additional provisions addressing issues related to taxation. Although we recognize that the addition of a 



 

 

 

 
 

high number of taxation provisions could have resulted ICE being referred outside of SCIA’s 
jurisdiction, we reiterate the urgent need for comprehensive tax reform in Indian Country. The provision 
repealing the “essential government function” test for tax-exempt bond financing appears in a much 
larger Indian Country tax reform bill on the House side, H.R. 4943, the Tribal Tax and Investment 
Reform Act, a bill that does not currently have a companion in the Senate. As such, we urge SCIA to 
work with the Senate Finance Committee on the introduction of a companion bill for possible inclusion 
in ICE. 
 
In addition, we strongly recommend the inclusion of an amendment to the Native American Business 
Development, Trade Promotion, and Tourism Act like that which was included in H.R. 4699, the Indian 
Country Economic Revitalization Act, introduced by Rep. Suzan DelBene during the 113th Congress. 
H.R. 4699 requires a regular report from the Secretary of Commerce that includes: 
 

o data on Indian business development and employment during the preceding 3-year period, 
except for the first report which is to include data from the preceding 10 years; 

o an assessment of existing structural advantages and barriers to the economic development of 
Tribal Nations and lands; 

o an analysis of Indian access to adequate infrastructure, affordable energy, educational 
opportunities, and investment capital; and 

o recommendations on legislation to strengthen the economies of Tribal Nations and lands in 
areas that include regulatory, tax, and trust reform. 
 

This type of data would provide a more accurate picture of the status of economic development in 
Indian Country, which would aid in advocacy efforts, as well as provide the Administration and 
Congress with the opportunity to understand how policy affects Tribal Nations and areas for 
improvement.  
 

 Section 4. Buy Indian Act. 
As a part of the reporting described under this section in ICE, USET SPF recommends regional, in 
addition to national, reports. Regional reporting would provide the type of information needed for Tribal 
Nations and organizations, like USET SPF, to work with regional offices to increase implementation of 
the Buy Indian Act amendments.  
 

 Section 5. Indian Trader Act. 
USET SPF recommends amendments to the Indian Trader Act to reflect the federal government's 
commitment to the policy of Indian Self-Determination and in order to address changes in the manner in 
which commerce and government regulation operate in Indian Country since the Act was passed in 
1876.  Additionally, the delegation of congressional authority to the executive branch should be 
updated to reflect that the Department of Interior no longer employs a "Commissioner."  USET SPF 
proposes the following amendment to Section 5 of the Act of August 15, 1876 (the Indian Trader Act), 
which would replace the existing legislative language: 
 
(a) IN GENERAL.  The Secretary of Interior shall have the sole power and authority to regulate 

trade and commerce on Indian lands and to make such rules and regulations as necessary to promote 
Indian commerce and maximize the generation of revenues in Indian Country.    
(b) SELF-DETERMINATION – With the approval of the Secretary of Interior, Indian tribes shall 
have the authority under subsection (a) to enact tribal laws to govern licensing, fees, assessments, 
taxes and other charges with respect to trade and commerce on Indian lands. 

 



 

 

 

 
 

The Native American Business Incubators Program Act 
S. 3261, the Native American Business Incubators Program Act, would establish a grant program to provide 
financial assistance for the establishment and operation of business incubators serving Tribal communities 
within the Department of the Interior. The growth and diversification of Native businesses within Indian Country 
is critical to economic sovereignty, self-determination, and Nation rebuilding. We agree that Native business 
owners face unique and greater barriers to economic success than many of their peers. USET SPF strongly 
supports this legislation as an opportunity to create jobs and strengthen Tribal economies, particularly in the 
USET SPF region. We further support the necessary authorization of funding for this program and appreciate 
attempts to ensure that S. 3261 is not implemented at the expense of other equally necessary programs at 
Interior. We thank Vice Chairman Tester for the introduction of this legislation and look forward to its enactment. 
 
The Lumbee Recognition Act 
USET SPF, as indicated through previous Congressional testimony and organizational resolutions, supports the 
use of the Federal Acknowledgement Process (FAP), administered by the Department of the Interior, for 
determining whether Indian groups should be federally recognized. This method, based upon criteria 
recommended by the American Indian Policy Review Commission, provides for an orderly process, 
administered by experts, such as ethno-historians, genealogists, anthropologists, and other technical staff. 
 
On October 23, 1989, William Lavell, Associate Solicitor for Indian Affairs, issued an opinion stating that federal 
law bars the Lumbee group from going through the FAP process due to the June 7, 1956 Lumbee Act. The Act 
prohibits the Lumbee from receiving, “any services performed by the United States for Indians because of their 
status as Indians.”  With this in mind, USET SPF strongly supports legislation that would overturn this 
prohibition, if necessary. This would allow the Lumbee to access the FAP, from which they have been unfairly 
excluded.  
 
In the past, Congress has considered and rightly rejected numerous Lumbee recognition bills. USET SPF 
encourages Congress to again reject Lumbee recognition via Act of Congress in S. 2285. Rather, Congress 
should consider legislation that would offer a fair remedy to the barriers created by the 1956 Lumbee Act, and 
allow Lumbee recognition to be reviewed by the Department of the Interior. 
 
Conclusion 
USET SPF appreciates the opportunity to submit testimony on these, and other bills, before the SCIA. We 
remain committed to working with the Committee to preserve, protect, and advance the sovereignty of Tribal 
Nations within the USET SPF region and across the country.  

  
 

“Because there is strength in Unity” 


