
 

 
 

January 9, 2017 

Submitted via: consultation@hhs.gov 

Emily Barson 
Director 
Office of Intergovernmental and External Affairs 
U.S. Department of Health and Human Services 
200 Independence Avenue, S.W. 
Washington, D.C. 20201 
 
Re: RIN 0991-AC06:  USET SPF Additional Comments on the Proposed Rule; Health and Human Services 

Grant Regulation: Published on July 13, 2016 (81 Federal Register 45270, et seq.) 
 
 
Dear Ms. Barson, 
  
The United South and Eastern Tribes Sovereignty Protection Fund (USET SPF) is pleased to provide the Department 

of Health and Human Services (HHS) with the following additional comments in response to the Notice of Proposed 

Rulemaking, RIN 0991-AC06, published at 81 Federal Register 45270 (July 13, 2016) following the December 9, 

2016 Tribal consultation conference call. While we appreciate the opportunity for dialogue on this issue via 

teleconference, as well as HHS’ initial response to Tribal concerns regarding the applicability  of Subparts E and F of 

45 C.F.R. Part 75  to Indian Self-Determination and Education Assistance Act (ISDEAA) contracts and compacts, we 

continue to have concerns with the proposed rule. 

USET SPF is a non-profit, intertribal organization representing 26 federally recognized Tribal Nations from Texas 

across to Florida and up to Maine1.  Both individually, as well as collectively through USET SPF, our member Tribal 

Nations work to improve health care services for American Indians.  Our member Tribal Nations operate in the 

Nashville Area of the Indian Health Service (IHS), which contains 36 IHS and Tribal health care facilities.  Our 

citizens receive health care services both directly at IHS facilities, as well as in Tribally-operated facilities operated 

under contracts with IHS pursuant to the ISDEAA, P.L. 93-638. 

We are pleased that during the December 9th conference call, HHS announced to Tribal Nations that the proposal to 

make Subparts E and F of 45 C.F.R. Part 75 applicable to ISDEAA contracts, compacts, and funding agreements will 

not be in the final rule. However, we submit the following additional comments as a follow-up to the conference call 

                                                           
1 USET SPF member Tribal Nations include: Alabama-Coushatta Tribe of Texas (TX), Aroostook Band of Micmac Indians (ME), 
Catawba Indian Nation (SC), Cayuga Nation (NY), Chitimacha Tribe of Louisiana (LA), Coushatta Tribe of Louisiana (LA), 
Eastern Band of Cherokee Indians (NC), Houlton Band of Maliseet Indians (ME), Jena Band of Choctaw Indians (LA), 
Mashantucket Pequot Indian Tribe (CT), Mashpee Wampanoag Tribe (MA), Miccosukee Tribe of Indians of Florida (FL), 
Mississippi Band of Choctaw Indians (MS), Mohegan Tribe of Indians of Connecticut (CT), Narragansett Indian Tribe (RI), 
Oneida Indian Nation (NY), Passamaquoddy Tribe at Indian Township (ME), Passamaquoddy Tribe at Pleasant Point (ME), 
Penobscot Indian Nation (ME), Poarch Band of Creek Indians (AL), Saint Regis Mohawk Tribe (NY), Seminole Tribe of Florida 
(FL), Seneca Nation of Indians (NY), Shinnecock Indian Nation (NY), Tunica-Biloxi Tribe of Louisiana (LA), and the Wampanoag 
Tribe of Gay Head (Aquinnah) (MA).   
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because the proposed rule would also add a new provision to 45 C.F.R. Part 75, Subpart F, restricting the meaning 

of the term “disallowance of costs” used in 25 U.S.C. § 450j-1(f) of the ISDEAA.  Subsection 450j-1(f) provides: 

(f) Limitation on remedies relating to cost disallowances 

Any right of action or other remedy (other than those relating to a criminal offense) relating 

to any disallowance of costs shall be barred unless the Secretary has given notice of any 

such disallowance within three hundred and sixty-five days of receiving any required 

annual single agency audit report or, for any period covered by law or regulation in force 

prior to October 19, 1984, any other required final audit report. Such notice shall set forth 

the right of appeal and hearing to the board of contract appeals pursuant to section 

450m–1 of this title. For the purpose of determining the 365-day period specified in this 

paragraph, an audit report shall be deemed to have been received on the date of actual 

receipt by the Secretary, if, within 60 days after receiving the report, the Secretary does 

not give notice of a determination by the Secretary to reject the single-agency report as 

insufficient due to noncompliance with chapter 75 of title 31 or noncompliance with any 

other applicable law. Nothing in this subsection shall be deemed to enlarge the rights of 

the Secretary with respect to section 476 of this title. 

The proposed rule would add a new § 75.102(e)(2) to 45 C.F.R. Part 75, Subpart F, providing that cost disallowances 

subject to the one-year limitation on remedies in § 450j-1(f) shall include only disallowed costs that are identified 

through a Single Agency Audit subject to Subpart F and shall not include claims or disallowances identified through 

other audits or investigations. The preamble to the proposed rule explains: 

Without the addition of this clarifying language a different interpretation of the time 

limitation (which has been adopted in a few isolated judicial and administrative cases) 

would place additional administrative burdens on the Indian Health Service and entities 

holding ISDEAA contracts and compacts by compelling the government and the entities to 

perform burdensome and intrusive program compliance reviews in addition to the annual 

single audit required by the Single Audit Act. 

This statement in the preamble reflects a misunderstanding of the ISDEAA, which does not allow 

the Secretary or the IHS to “perform burdensome and intrusive program compliance reviews in 

addition to the annual single agency audit required by the Single Audit Act.”  Rather, the ISDEAA 

limits monitoring activities to one performance monitoring visit per year unless the agency has 

reasonable cause to believe that grounds for re-assumption of the contract, suspension of contract 

payments, or other serious contract performance deficiency may exist.2 

The “isolated judicial and administrative cases” referred to in the preamble are In re Cheyenne-

Arapaho Tribes of Oklahoma, et al., IBCA No. 3995, 2002 WL 31055507 (I.B.C.A. 2002) and 

United States v. Menominee Tribal Enterprises, 2009 WL 1373952 (E.D. Wisc. May 15, 2009).  

These decisions held that the term “disallowance of costs” in § 450j-1(f) is not limited to situations 

in which an independent auditor questions costs in a Single Agency Audit Report and rejected the 

Government’s argument that the one-year time limit in § 450j-1(f) is triggered only when a single 

agency audit report either generally questions or specifically identifies costs that may need to be 

recovered.  The IBCA noted: 

                                                           
2 See, § 1(b)(7)(C) of the model ISDEAA contract at 25 U.S.C. § 450l (c). 



 
 

 

Because the language of § 450j-1(f) is unconditional, it places upon the Government the 

burden of carefully reviewing audit reports for discrepancies and notifying the Tribes 

within 60 days of any insufficiency, as well as the burden of undertaking within the first 

year after receipt of the audit report whatever investigation may be necessary to ascertain 

that the audit accurately reflects the true financial condition of the Tribes.  If the 

Government does nothing, the audit report must stand as both valid and sufficient to 

trigger the one-year limitation. 

The proposed language for a new § 75.102(e)(2) is designed to overrule these decisions by regulation and, as noted 

in the preamble, free the IHS of “administrative burdens” clearly placed on the agency by the unequivocal language 

of § 450j-1(f).  Further, § 450k(a)(1) of the ISDEAA provides that the Secretaries of HHS and Interior may not 

promulgate any regulation relating to self-determination contracts, or the approval, award, or declination of such 

contracts, except as authorized in § 450k(a) or other provision of the ISDEAA. Thus, the Secretary of HHS lacks the 

rulemaking authority to promulgate this restriction on the application of § 450j-1. 

Although this issue was raised during the conference call on December 9, 2016, HHS provided no response. Thus, 

we are submitting these additional comments as a follow-up to the conference call.  We request that the proposed 

new § 75.102(e)(2) be deleted from the final rule.   

USET SPF appreciates the opportunity to provide further comments on the proposed rule and urges HHS to ensure 

the final rule does not contain any language contrary to ISDEAA. Please continue to count USET SPF as a partner in 

your efforts to uphold the federal trust responsibility and obligations to Tribal Nations. Should you have any questions 

or require additional information, please do not hesitate to contact Ms. Liz Malerba, USET SPF Director of Policy and 

Legislative Affairs, at (202) 624-3550 or by e-mail at lmalerba@usetinc.org.  

 

Sincerely, 
 
 
 
Kirk Francis Kitcki A. Carroll 
President  Executive Director 
 
 
CC:  USET SPF Executive Officers 
 Wanda James, USET Deputy Director 
 Dee Sabattus, USET Director of Tribal Health Program Support 
 Elizabeth Carr, Associate Director for Tribal Affairs, HHS 


