
 

 
 

Transmitted via regulations.gov 
August 20, 2018 

 
Edward A. Boling 
Associate Director for the National Environmental Policy Act 
Council on Environmental Quality 
730 Jackson Place 
Washington D.C. 
 
Dear Associate Director Boling,  
 
On behalf of the United South and Eastern Tribes Sovereignty Protection Fund (USET SPF), we write to 
provide comment to the Council on Environmental Quality (CEQ) on the Advanced Notice of Proposed 
Rulemaking issued on June 20th, 2018, which seeks public comment on potential revisions that would 
update the regulations for the procedural provisions of the National Environmental Policy Act (NEPA). 
While USET SPF acknowledges there may be unnecessary bureaucracy at the federal level, we stress the 
continued importance of Tribal consultation requirements in NEPA’s regulations. These requirements are a 
critical recognition of the federal government’s trust responsibility and Tribal sovereignty. As CEQ considers 
changes to the NEPA process, it must ensure that its trust responsibility and obligations remain paramount, 
both during the rulemaking process and in NEPA regulations.  Any changes must seek to promote the 
exercise of Tribal sovereignty, as well as the protection of Tribal cultural resources, communities, and 
public health. 
 
USET SPF is an intertribal organization comprised of twenty-seven federally recognized Tribal Nations, 
ranging from Maine to Florida to Texas1.  USET SPF is dedicated to enhancing the development of 
federally recognized Tribal Nations, to improving the capabilities of Tribal governments, and assisting 
USET SPF Member Tribal Nations in dealing effectively with public policy issues and in serving the broad 
needs of Indian people. 
 
According to the advanced notice, these updates will “ensure a more efficient, timely, and effective NEPA 
process consistent with the national environmental policy stated in NEPA.” USET SPF stresses to the CEQ 
that any changes to the environmental reviews under existing NEPA regulations will have a significant 
impact on Tribal Nations and our ability to protect and manage Tribal resources as well as protect sacred 
sites and historic properties. Therefore, it is critical that the existing protections provided to Tribal Nations, 
when it comes to early Tribal engagement and consultation requirements, under current NEPA regulations 
are upheld, fully protected, and expanded.  
 

                                                           
1 USET SPF member Tribal Nations include: Alabama-Coushatta Tribe of Texas (TX), Aroostook Band of Micmac Indians (ME), 
Catawba Indian Nation (SC), Cayuga Nation (NY), Chitimacha Tribe of Louisiana (LA), Coushatta Tribe of Louisiana (LA), 
Eastern Band of Cherokee Indians (NC), Houlton Band of Maliseet Indians (ME), Jena Band of Choctaw Indians (LA), 
Mashantucket Pequot Indian Tribe (CT), Mashpee Wampanoag Tribe (MA), Miccosukee Tribe of Indians of Florida (FL), 
Mississippi Band of Choctaw Indians (MS), Mohegan Tribe of Indians of Connecticut (CT), Narragansett Indian Tribe (RI), 
Oneida Indian Nation (NY), Pamunkey Indian Tribe (VA), Passamaquoddy Tribe at Indian Township (ME), Passamaquoddy 
Tribe at Pleasant Point (ME), Penobscot Indian Nation (ME), Poarch Band of Creek Indians (AL), Saint Regis Mohawk Tribe 
(NY), Seminole Tribe of Florida (FL), Seneca Nation of Indians (NY), Shinnecock Indian Nation (NY), Tunica-Biloxi Tribe of 
Louisiana (LA), and the Wampanoag Tribe of Gay Head (Aquinnah) (MA). 



 
 

 

As our federal partner in this unique government-to-government relationship, it is incumbent upon the CEQ 
to ensure the protection of Tribal resources, sacred sites and historic places during every project requiring 
federal approval. This includes projects not specifically located on Tribal reservations in recognition of the 
extensive land loss to Tribal Nations over time and the limited restoration we have experienced during the 
last century. Revisions to NEPA regulations should focus on ensuring Tribal Nations are engaged 
regardless of a project’s location. 
 
The NEPA process plays a critical role for Tribal Nations and our communities, not just in the protection of 
public health and the environment, but in protecting our traditional practices, sacred sites and historic 
places, as well. The scope of NEPA’s regulations spans the authority of many federal actions, including 
energy development, infrastructure, transportation, air and water pollution, and many others. Therefore, the 
advanced notice and any subsequent changes to NEPA regulations, would have a direct impact on the 
health and wellbeing of Tribal communities. Within the advanced notice, CEQ requests comment on 
specific questions associated with the advanced notice to the CEQ’s NEPA regulations. Below, USET SPF 
provides recommendations to CEQ on several questions, specifically questions 2, 17, and 18, as well as 
further comments to the agency regarding the federal trust obligation and Tribal consultation requirements.  
 
Tribal Consultation  
USET SPF reminds CEQ of its federal trust responsibility and obligation to engage in meaningful Tribal 
consultation, as written in current NEPA regulations, when it comes to actions that will have a significant 
impact on protecting the safety of our health, air, environment and sacred sites. Current Tribal consultation 
requirements under NEPA have ensured that Tribal Nations are able to identity and mitigate the adverse 
effects of proposed projects on Tribal communities and areas. According to Sections 1501.2 and 1501.7 of 
the CEQ Regulations, Tribal Nations that may be affected by a proposal must be consulted with early by 
federal agencies and must be involved in determining the scope of any significant issues. It is critical that 
these requirements are not only protected from any potential changes to the NEPA revisions, but are 
expanded to include projects outside of reservation boundaries, as well as include the ability of Tribal 
Nations to initiate consultation. The preservation and expansion of current Tribal consultation requirements 
are a critical standard in the fulfillment of federal trust responsibilities and obligations.  
 
Meaningful consultation includes timely notification to Tribal Nations, engagement of Tribal governments in 
the earliest of NEPA processes, and positively acting upon Tribal guidance and input. Weakening Tribal 
consultation requirements through the revision of NEPA regulations would result in irreparable damage to 
ancestral sacred sites, and threaten the public health of USET SPF member Tribal Nations and Tribal 
Nations across the country, which would violate the federal government’s trust obligations. The unique legal 
status of Tribal Nations and federal trust responsibility to Tribal Nations has long been recognized by the 
federal government, and CEQ must ensure regulations under NEPA remain aligned with the principles of 
the federal-Tribal government-to-government relationship.  
 
Additionally, USET SPF is concerned about the lack of Tribal consultation on behalf of the CEQ when 
formally considering any changes to the NEPA process despite the potential impacts to Tribal communities. 
CEQ must immediately engage in meaningful government-to-government consultation with Tribal Nations 
regarding the advanced notice, as well as any future significant changes to the NEPA regulations proposed 
after receiving feedback during this comment period and beyond. This includes incorporating Tribal advice 
and guidance, as regulations are developed or revised.  
 
  
 
 



 
 

 

CEQ Questions for Comment  
 
2. Should CEQ's NEPA regulations be revised to make the NEPA process more efficient by better 
facilitating agency use of environmental studies, analysis, and decisions conducted in earlier Federal, 
State, tribal or local environmental reviews or authorization decisions, and if so, how? 

 USET SPF Response: CEQ must protect mandatory language that explicitly requires early Tribal 
consultation for all NEPA processes that will have implications on Tribal resources, sacred sites or 
historic places. When determining which revisions will promote “efficiency” within the NEPA review 
process, the CEQ must ensure these revisions do not impede Tribal consultation or the ability for 
Tribal Nations to provide critical feedback on projects affecting Tribal communities in any way. 
Tribal governments must continue to have meaningful and early participation in NEPA discussions 
in a manner similar to state governments. It is imperative that full parity for Tribal Nations is 
ensured by being fully including in any NEPA processes and reviews when state and local 
governments are included.  

 
In addition, USET SPF contends that there are efficiencies to be gained in expanding the types and 
locations of projects subject to early Tribal review. When Tribal Nations have the opportunity to 
identify and participate in the mitigation of impacts at the very beginning of project siting and 
scoping, the federal government is able to avoid protracted legal action and other barriers to 
project execution later in the process. With this in mind, it is unwise and inefficient to limit reviews 
by Tribal Nations, considering our Tribal government’s extensive historical reach, current land 
holdings, and ancestral sacred sites and historic places.. 

 
17. Are there additional ways CEQ's NEPA regulations should be revised to improve the efficiency and 
effectiveness of the implementation of NEPA, and if so, how? 

 USET SPF Response: USET SPF generally supports the goals of efficiency and effectiveness, but 
asserts that this cannot be accomplished at the expense of Tribal sovereignty, health, spirituality, 
and culture. Industrial entities do not fully understand the concerns of Tribal Nations when 
addressing issues such as the protection of Tribal resources, sacred sites, historic properties and 
other cultural properties. As a result, USET SPF is opposed to any and all revisions that would 
undermine Tribal consultation and the federal government’s trust responsibility to consult with 
Tribal Nations under NEPA. The CEQ should strongly consider the intent and effects of the 
National Historic Preservation Act, the Antiquities Act, and the Native American Graves Protection 
and Repatriation Act on Tribal Nations when making any determination regarding potential 
changes to the NEPA process. These laws were all passed with the intention of protecting 
important Tribal sites, items, and remains and must continue to be implemented along with 
meaningful Tribal consultation requirements under NEPA.  

 
In addition, we would like to draw CEQ’s attention to the attached comments made recently to the 
Bureau of Indian Affairs regarding expanded categorical exclusions (CATEX) for Tribal Nations 
under NEPA. Again, USET SPF acknowledges that Tribal Nations may be subject to unnecessary 
levels of bureaucracy as a part of the NEPA process. It is in this spirit that we propose additional 
CATEXs that seek to more fully recognize and promote Tribal sovereignty and capabilities during 
NEPA reviews.  
 

18. Are there ways in which the role of tribal governments in the NEPA process should be clarified in CEQ's 
NEPA regulations, and if so, how? 

 USET SPF Response: It is essential that NEPA regulations continue to reflect the unique federal 
trust obligations to Tribal Nations and that the corresponding regulations underscoring the 



 
 

 

requirements of Tribal consultation under E.O. 11375 are protected. Accordingly, Tribal Nations 
must continue to be fully included in the NEPA process to ensure protection of Tribal resources, 
sacred sites, and historic properties from irreparable industry destruction. Further, CEQ must 
ensure that revisions to the NEPA regulations do not erode Tribal sovereignty by undermining any 
critical Tribal review processes especially regarding projects that will, or have the potential to, 
affect Tribal resources or ancestral lands. Tribal Nations have a unique expertise in its cultural and 
religious history, and are the only credible source for determining adverse effects to their own sites 
of cultural and historic significance. 
 
Additionally, the environmental and cultural interests of Tribal Nations are not simply limited to the 
boundaries of individual reservations, as outlined and defined in Section 1508.5 of the NEPA 
regulations. There are thousands culturally or environmentally significant sites located outside 
reservations or other Tribal land bases. USET SPF urges CEQ update and expand NEPA 
regulations to ensure Tribal Nations have the opportunity to engage as a cooperating agency in 
cases where a project is outside of reservation boundaries. Furthermore, the ability to determine 
whether Tribal Nations are impacted by a specific project should not rest solely with CEQ. Any 
revised regulations must reflect and promote the ability of Tribal Nations to initiate consultation with 
the agency in the event that we determine a project would have significant impacts, as well.  
 

Finally, USET SPF recommends CEQ provide comprehensive training to all employees on working 
effectively with Tribal Nations and fulfillment of the federal trust responsibility. This training must be 
designed in consultation with Tribal Nations. Currently, contributing factors to failures in the existing 
consultation process include a lack of education and understanding of the federal trust obligation 
and unique federal-Tribal government to government relationship. Much of this could be mitigated 
through better education.  

 
Conclusion  
Any changes to the NEPA regulations would have an enormous impact on the protections provided to 
Tribal Nations when it comes to the health, environment, and cultural wellbeing of our communities. The 
ability for Tribal Nations to protect our environment, resources, sacred sites, and historic properties 
provided through current NEPA regulations is vital to the health of future generations within Indian Country. 
Historically, failures to effectively engage with Tribal Nations has caused irreversible damage and harm to 
Tribal resources and cultural practices. USET SPF strongly urges CEQ to protect the processes that 
requires federal agencies to thoroughly and meaningfully engage with Tribal Nations as early as possible 
on revisions to NEPA regulations. Should you have any questions or require further information, please 
contact Ms. Liz Malerba, USET SPF Director of Policy and Legislative Affairs, at LMalerba@usetinc.org or 
202-624-3550. 
 
Sincerely, 
 
 
 
Kirk Francis Kitcki A. Carroll 
President  Executive Director 
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