
 

 
 

Transmitted via consultation@ihs.gov  
 

July 5, 2018 
 
RADM Michael D. Weahkee 
Acting Director 
Indian Health Service 
5600 Fishers Lane, Mail Stop: 08E86 
Rockville, MD 20857 
 
Dear Acting Director Weahkee,  
 
On behalf of the United South and Eastern Tribes Sovereignty Protection Fund (USET SPF), we write to 
provide comments to the Indian Health Service (IHS) regarding the May 18, 2018 Dear Tribal Leader Letter 
(DTLL) initiating Tribal consultation on changes to the Indian Health Manual, Part 2, Chapter 3 "Services to 
Indians and Others" (also known as "Purchased/Referred Care" or "PRC") (the "PRC Chapter").   
 
USET SPF is a non-profit, inter-tribal organization representing 27 federally recognized Tribal Nations from 
Texas across to Florida and up to Maine1. Both individually, as well as collectively through USET SPF, our 
member Tribal Nations work to improve health care services for American Indians. Our member Tribal 
Nations operate in the Nashville Area of the Indian Health Service, which contains 36 IHS and Tribal health 
care facilities. Our citizens receive health care services both directly at IHS facilities, as well as in Tribally-
operated facilities under contracts with IHS pursuant to the Indian Self-Determination and Education 
Assistance Act (ISDEAA), P.L. 93-638. 
  
USET SPF has great concern regarding the lack of transparency in the process with which IHS has 
undertaken in making changes to the PRC chapter. Notably, USET SPF is concerned about the lack of 
information and communication from IHS on specifically why the agency is making changes to the PRC 
Chapter of the Indian Health Manual, while contending that Tribal consultation is being extended as a 
courtesy and not a requirement. Below, we provide recommendations to IHS as well as additional 
comments on the changes to the PRC Chapter. 
 
Need for Improved Consultation and Communication  
During the May 25th IHS Tribal Consultation conference call on the changes to the PRC Chapter, IHS 
asserted that since the changes within the IHS Manual would be on intergovernmental procedures, IHS 
would not normally host Tribal consultation on these matters. IHS further stated that the agency was only 
hosting Tribal consultation on these changes due to a recommendation from the Tribal Self-Governance 

                                                            
1 USET SPF member Tribal Nations include: Alabama-Coushatta Tribe of Texas (TX), Aroostook Band of Micmac Indians (ME),  

Catawba Indian Nation (SC), Cayuga Nation (NY), Chitimacha Tribe of Louisiana (LA), Coushatta Tribe of Louisiana (LA),  
Eastern Band of Cherokee Indians (NC), Houlton Band of Maliseet Indians (ME), Jena Band of Choctaw Indians (LA),  
Mashantucket Pequot Indian Tribe (CT), Mashpee Wampanoag Tribe (MA), Miccosukee Tribe of Indians of Florida (FL),  
Mississippi Band of Choctaw Indians (MS), Mohegan Tribe of Indians of Connecticut (CT), Narragansett Indian Tribe (RI),  
Oneida Indian Nation (NY), Pamunkey Indian Tribe (VA), Passamaquoddy Tribe at Indian Township (ME), Passamaquoddy 
Tribe at Pleasant Point (ME), Penobscot Indian Nation (ME), Poarch Band of Creek Indians (AL), Saint Regis Mohawk Tribe 
(NY), Seminole Tribe of Florida (FL), Seneca Nation of Indians (NY), Shinnecock Indian Nation (NY), Tunica-Biloxi Tribe of 
Louisiana (LA), and the Wampanoag Tribe of Gay Head (Aquinnah) (MA).   
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Advisory Committee. It is incorrect to assert that these changes to the Manual are simply internal, and 
therefore, do not require Tribal consultation.  IHS’ Tribal consultation policy requires the agency to consult 
with Tribal Nations before any action is taken that will significantly affect Tribal Nations, as a result, the 
nature of these changes must require IHS to adhere to the formal Tribal consultation process.  
 
USET SPF reminds IHS that if the agency is seeking to issue "substantive rules of general applicability 
adopted as authorized by law or statements of general policy or interpretations of general applicability," as 
these changes are seeking to do, as defined under the Administrative Procedure Act (APA), then IHS must 
publish them in the Federal Register in accordance with the statute. This process would require the agency 
provide notice followed by a comment period on the proposed rulemaking. Therefore, IHS cannot use the 
proposed changes within the PRC Chapter to (1) redline/edit and paraphrase the actual language of the 
regulations as a means to change the regulations without going through APA procedures; (2) establish 
formal agency interpretations of statutes and regulations again without complying with the APA; or (3) 
declare, in certain instances, that the IHS will no longer adhere to specific requirements in the regulations.   
 
Lack of Critical Information  
Upon full examination of the PRC Chapter, not all the changes, as discussed by IHS, were reported on 
during the consultation sessions, neither in-person nor during the teleconferences, were all changes 
sufficiently identified (bolded) within the documents provided, even though the proposed text clearly differs 
from the current text of the IHS Manual. In addition, Indian Country cannot properly comment on the 
proposed changes due to the numerous provisions referencing Manual Exhibits, which IHS has not 
released. Further, IHS has not provided sufficient background on the need for changes, simply indicating 
that they are due to recommendations made by the U.S. Government Accountability Office, an agency that 
is not an expert in Indian Affairs and will not provide Tribal Nations with the opportunity to review reports 
prior to release. As a result of the lack of adequate information and materials required to determine and 
provide sufficient recommendations on the changes to the PRC Chapter, USET SPF requests that IHS 
withdraw these proposed changes from consideration pending a more transparent and meaningful 
consultation process. 
 
PRC Workgroup  
USET SPF is discouraged that IHS failed to utilize the expertise provided within the PRC Tribal/Federal 
Workgroup before announcing the changes to the PRC Chapter within the IHS Manual. We underscore the 
critical resources available to IHS within the PRC Workgroup, a group of Tribal technical advisors who are 
knowledgeable and experienced on the PRC program that would be able to assist the agency in 
determining the effect these changes would have on Tribal Nations and ensure they are inclusive of the 
input gathered from the Tribal consultation process. If IHS ultimately decides not to withdraw the proposed 
changes from consideration, USET SPF strongly recommends that IHS go back to the PRC Workgroup 
with the recommendations submitted during this consultation period to determine how to best implement 
the input gathered before issuing a final decision.  
 
Clarity for Tribal Self-Insurance  

Section 2-3.8(9) would expressly exempt "[T]ribally-funded self-insurance plans” from consideration as an 
alternate resource, but "[a]ny portion of the plan that is reinsured will not be considered Tribal Self-
Insurance." While the proposed language as drafted may be intended to only include the reinsurance itself 
as an alternate resource, that is not how it reads. The language as drafted states that the IHS would 
consider the entire reinsurance plan an alternate resource if a Tribal Nation has any reinsurance on it.  
While it may be appropriate for reinsurance to be considered an alternate resource when the reinsurance is 
paying, rather than the Tribal Nation, it is not appropriate for a Tribal Self-Insured plan to be considered an 
alternate resource simply because it is reinsured. Furthermore, the changes to the PRC Chapter's 



 
 

 

exclusionary clause do not recognize that the IHS may bill Tribal Self-Insurance if the Tribal Nation gives 
permission. The PRC Chapter should not foreclose this option.   
 
PRCDAs and the Process for Re-designation   
In Section 2-3.3(1), IHS takes the position that it may only provide services in Purchased/Referred Care 
Delivery Areas (PRCDAs) under the current regulations, stating that it would have to amend the regulations 
by notice and comment rulemaking in order to recognize new PRCDAs.  While the IHS does not directly 
state it, they appear to be taking the position that new PRCDAs established by Congress cannot be 
implemented until the IHS changes its regulations. This position is contrary to current law because acts of 
Congress supersede conflicting agency regulations. This would also have a great impact on a Tribal 
Nation’s ability to provide PRC services to their citizens, particularly the Tribal Nations that were recently 
federally recognized, as well as Tribal Nations whose PRCDAs have recently been expanded.  
 
In Section 2-3.4(3)(3), IHS includes an ad hoc PRCDA Designation/Re-Designation Committee—a 
committee with which we are not familiar. It is unclear whether this Committee is new or if it is already 
existing practice.  There is not much information about the Committee besides that its membership would 
include leadership from numerous offices within the IHS. If established, USET SPF recommends the 
Committee include Tribal representatives in addition to IHS leadership staff considering determinations are 
final and can’t be appealed. Additional information about the roles, responsibilities, and procedures of the 
PRCDA Designation/Re-Designation Committee is needed to evaluate potential impacts to Tribal Nations.  
 
Conclusion  
USET SPF member Tribal citizens utilize PRC at greater numbers than other IHS Areas in the nation due 
to a lack of Tribal healthcare infrastructure. Changes to the PRC Chapter could have a significant impact on 
Tribal citizens and healthcare providers in areas where there is a lack of specialized care. USET SPF urges 
IHS to rescind the proposed changes from consideration until the agency is able to provide adequate 
information and materials to Tribal Nations for meaningful consultation. Further, USET SPF strongly 
recommends that IHS work with the PRC Workgroup to ensure that any proposed changes have been 
assessed by PRC technical advisors and are reflective of the Tribal consultation process. Should you have 
any questions or require further information, please contact Ms. Liz Malerba, USET SPF Director of Policy 
and Legislative Affairs, at LMalerba@usetinc.org or 202-624-3550. 
 
 

Sincerely, 
 
 
 
Kirk Francis Kitcki A. Carroll 
President  Executive Director 
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