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Mr. Onis “Trey” Glenn, III 
Regional Administrator  
U.S. Environmental Protection Agency, Region 4 
Atlanta Federal Center 
61 Forsyth Street 
Atlanta, GA 30303-8960 
 
 
Dear Regional Administrator Glenn, 
 
On behalf of the United South and Eastern Tribes Sovereignty Protection Fund (USET SPF), we write to 
provide comment on the Interim Final Environmental Protection Agency (EPA) Region 4 Consultation 
Policy Standard Operating Procedures (SOP). We are pleased that EPA Region 4 has requested 
comments from USET SPF on the Interim Final EPA Region 4 Consultation Policy Standard Operating 
Procedures. We further commend Region 4 for its commitment to strengthen its regional protocols and 
implementation measures for consulting with regional Tribal Nations. The SOP framework is the result of 
consultation with Tribal nations in Region 4, and the proposed revisions are excellent enhancements.  
 
USET SPF is an intertribal organization comprised of twenty-seven federally recognized Tribal Nations, 
ranging from Maine to Florida to Texas1. USET SPF is dedicated to enhancing the development of federally 
recognized Tribal Nations, to improving the capabilities of Tribal governments, and assisting USET SPF 
Member Tribal Nations in dealing effectively with public policy issues and in serving the broader needs of 
Indian people.  
 
USET SPF appreciates that the Interim Final EPA Region 4 Consultation Policy SOP reflects consultation 
with Tribal Nations in Region 4 since 2012. As a result, the proposed additional revisions to the SOP outline 
a generally positive framework of guidelines, procedures, and best practices for EPA Region 4 to consult 
on a government-to-government basis with federally recognized Tribal nations when EPA actions and 
decisions may affect Tribal interests. The framework achieves the goals of the SOP in many respects, 
notably by: 

 incorporating overarching documents that include the 1984 EPA Indian Policy, E.O. 13175, and the 
EPA Tribal Treaty Rights Guidance;  

                                                           
1 USET SPF member Tribal Nations include: Alabama-Coushatta Tribe of Texas (TX), Aroostook Band of Micmac Indians (ME), 
Catawba Indian Nation (SC), Cayuga Nation (NY), Chitimacha Tribe of Louisiana (LA), Coushatta Tribe of Louisiana (LA), 
Eastern Band of Cherokee Indians (NC), Houlton Band of Maliseet Indians (ME), Jena Band of Choctaw Indians (LA), 
Mashantucket Pequot Indian Tribe (CT), Mashpee Wampanoag Tribe (MA), Miccosukee Tribe of Indians of Florida (FL), 
Mississippi Band of Choctaw Indians (MS), Mohegan Tribe of Indians of Connecticut (CT), Narragansett Indian Tribe (RI), 
Oneida Indian Nation (NY), Pamunkey Indian Tribe (VA), Passamaquoddy Tribe at Indian Township (ME), Passamaquoddy 
Tribe at Pleasant Point (ME), Penobscot Indian Nation (ME), Poarch Band of Creek Indians (AL), Saint Regis Mohawk Tribe 
(NY), Seminole Tribe of Florida (FL), Seneca Nation of Indians (NY), Shinnecock Indian Nation (NY), Tunica-Biloxi Tribe of 
Louisiana (LA), and the Wampanoag Tribe of Gay Head (Aquinnah) (MA).   



 
 

 

 delineating specific roles and responsibilities of regional staff to ensure Tribal concerns are 
appropriately considered; 

 defining a four-phase consultation process; 

 identifying a list of activities appropriate for consultation; 

 recognizing that consultation may be triggered by activities occurring within and outside of Indian 
Country;  

 making provision for Tribal Nations to establish alternative consultation procedures; 

 acknowledging that notifications, regional meetings and outreach do not constitute consultation;  

 committing to a Tribal consultation reporting system; 

 declaring that Tribal consultation is distinct from the EPA public participation and community 
involvement process;  

 recognizing that EPA consultations are about EPA decisions and actions that may affect Tribal 
interests, and that Tribal coordination should occur prior to the EPA involving any state in Tribal 
consultation activities; 

 encouraging states to consult with Tribal nations on state actions that may affect Tribal interests; 
and  

 establishing a dispute resolution process. 
 

USET SPF acknowledges Region 4’s efforts in proposing draft revisions to the SOP that reflect an 
understanding of Tribal sovereignty and the trust obligation. 
 
Procedures for Initial Determination on Tribal Implications Must be Changed 
However, USET SPF finds that the SOP framework has a significant weakness regarding decision-making 
on whether an EPA action has Tribal implications.  We are concerned that under the current SOP 
framework, EPA Region 4 Project Leads are designated to unilaterally make an initial determination 
whether a Tribal nation’s interests may be affected by an EPA action or decision. It is unacceptable that 
EPA would assign a regional Project Lead, who may or may not have familiarity with Tribal Nations, with 
sole responsibility for such a critical determination. This initial determination is the primary trigger for EPA 
Region 4 to commence or not invoke Tribal consultation. If a Project Lead should incorrectly make an initial 
determination of no impacts to Tribal interests, Tribal Nations would be at a disadvantage and may 
needlessly experience adverse impacts. This portion of the SOP fails to involve Tribal Nations as early as 
possible in the process, which is a hallmark of meaningful consultation.   
 
We recommend that an initial determination whether an action or decision is appropriate for consultation be 
made in partnership with Tribal Nations. In addition, we recommend that the Tribal Consultation Advisor 
have an active role in engaging Tribal Nations to ascertain Tribal implications and making initial 
determinations. We assert that Tribal Nations are best suited to make determinations about potential 
adverse impacts to their peoples, homelands, economies, cultural resources, subsistence activities, 
traditions, and sacred sites. We support equal footing and advocate for Tribal Nations to be engaged as 
partners in making these initial determinations. EPA Region 4 should consult with affected regional Tribal 
Nations prior to the issuance of initial determination. Similarly, Tribal Nations should also be empowered to 
make initial determinations to EPA Region 4, thereby initiating consultation. 
 
Conclusion 
USET SPF appreciates the invitation to comment on the Interim Final EPA Region 4 Consultation Policy 
Standard Operating Procedures. We would like to engage Region 4 in addressing that weakness and 
incorporating consultation best practices in the SOP.  We look forward working with EPA to produce a final 
policy that ensures Tribal implications are swiftly identified.  Should you have any questions or require 



 
 

 

further information, please contact Ms. Liz Malerba, USET SPF Director of Policy and Legislative Affairs, at 
LMalerba@usetinc.org or 202-264-3550. 
 
Sincerely, 
 
 
 
Kirk Francis Kitcki A. Carroll 
President  Executive Director 
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