
 

 

 
Transmitted via consultation@ihs.gov  

 
September 14, 2018 

 
RADM Michael D. Weahkee 
Acting Director 
Indian Health Service 
5600 Fishers Lane, Mail Stop: 08E86 
Rockville, MD 20857 
 
RE: Proposed updates to the IHS Sanitation Deficiency System (SDS) – A Guide for Reporting Sanitation 
Deficiencies for American Indian and Alaska Native Homes and Communities 
 
Dear Acting Director Weahkee,  
 
On behalf of the United South and Eastern Tribes Sovereignty Protection Fund (USET SPF), we write to provide 
comments to the Indian Health Service (IHS) regarding the July 02, 2018 Dear Tribal Leader Letter (DTLL) initiating 
Tribal consultation on proposed updates to the Sanitation Deficiency System (SDS) – A Guide for Reporting Sanitation 
Deficiencies for American Indian and Alaska Native (AI/AN) Homes and Communities. USET SPF Tribal Nations 
appreciate the IHS’ goal to achieve consistency in Area categorizing, reporting and prioritization, but are concerned 
with the inability to maintain Area established guidelines that were a direct result of consultation with the Nashville Area 
Tribal Nations.   
 
USET SPF is a non-profit, inter-tribal organization representing 27 federally recognized Tribal Nations from Texas 
across to Florida and up to Maine1. Both individually, as well as collectively through USET SPF, our member Tribal 
Nations work to improve health care services for American Indians. Our member Tribal Nations operate in the Nashville 
Area of the Indian Health Service, which contains 36 IHS and Tribal health care facilities. Our citizens receive health 
care services both directly at IHS facilities, as well as in Tribally-operated facilities under contracts with IHS pursuant 
to the Indian Self-Determination and Education Assistance Act (ISDEAA), P.L. 93-638. 
  
USET SPF is concerned that some of the revised sections in the proposed Guide may negatively impact the progress 
the Nashville Area has made in determining SDS prioritized projects, if more detailed Area specific considerations 
cannot be considered. Additionally, USET SPF is concerned that IHS may be revising the SDS Guide prematurely, 
seeing that the SDS Guide is based upon the criteria for Sanitation Facilities Construction Program document and 
hasn’t been updated since 2003.  Due to the age of the document it contains no references to Title V. USET SPF 
recommends that IHS work through the consultative process to update the criteria document prior to final adoption of 
the SDS Guidelines to eliminate the need to revisit should changes impact the SDS Guide.  
 
USET SPF is also concerned that after years of operating from a working draft, it wasn’t until IHS received 
recommendations from the U.S. Government Accountability Office (GAO) that IHS moved forward on the Guidelines. 

                                                           

1 USET SPF member Tribal Nations include: Alabama-Coushatta Tribe of Texas (TX), Aroostook Band of Micmac Indians (ME),  

Catawba Indian Nation (SC), Cayuga Nation (NY), Chitimacha Tribe of Louisiana (LA), Coushatta Tribe of Louisiana (LA),  
Eastern Band of Cherokee Indians (NC), Houlton Band of Maliseet Indians (ME), Jena Band of Choctaw Indians (LA),  
Mashantucket Pequot Indian Tribe (CT), Mashpee Wampanoag Tribe (MA), Miccosukee Tribe of Indians of Florida (FL),  
Mississippi Band of Choctaw Indians (MS), Mohegan Tribe of Indians of Connecticut (CT), Narragansett Indian Tribe (RI),  
Oneida Indian Nation (NY), Pamunkey Indian Tribe (VA), Passamaquoddy Tribe at Indian Township (ME), Passamaquoddy 
Tribe at Pleasant Point (ME), Penobscot Indian Nation (ME), Poarch Band of Creek Indians (AL), Saint Regis Mohawk Tribe 
(NY), Seminole Tribe of Florida (FL), Seneca Nation of Indians (NY), Shinnecock Indian Nation (NY), Tunica-Biloxi Tribe of 
Louisiana (LA), and the Wampanoag Tribe of Gay Head (Aquinnah) (MA).   



 

 

 

IHS seems to be relinquishing its primary obligations to Tribal Nations by accommodating the recommendations of the 
GAO, which is an agency that does not have expertise in Indian health or other Indian Affairs. USET SPF has 
consistently taken the position that GAO has a responsibility to consult with Tribal Nations on recommendations from 
the agency concerning Tribal policy/guidance changes. On these, and previous, recommendations on Indian health 
policy and guidance, GAO has not consulted with Tribal Nations during the evaluation and drafting of such 
recommendations.  
 
Upon a full examination of the proposed Guidelines and review with USET SPF Tribal Nations, we provide the following 
comments and/or recommendations. 
 
Project Planning 
Although we appreciate the detail provided in this section, the elimination of Standalone Project Planning funding could 
negatively impact the USET SPF Tribal Nations and the communities we serve.  The IHS’ goal to promote efficient 
utilization of project funding and adhere to reasonable timeframes with minimal delays can still be achieved with 
standalone planning projects if they are structured and monitored efficiently and require project development planning 
agreements (PDP).  
 
The Nashville Area SDS program has been able to fund Standalone Project Planning projects by utilizing a Planning 
Agreement Reserve, which allows the Area Sanitation Facilities Construction Director to utilize up to 20% of the Area’s 
regular funding allocation in a given fiscal year to fund these project agreements. The Area only funds standalone 
planning projects if the actual project is likely to be funded the following fiscal year, which is determined through 
extensive coordination and consultation with Tribal Nations.  This process has not negatively impacted the Area’s ability 
to deliver high quality, time efficient projects.  USET SPF highly suggests amending the Guidelines to allow for Areas, 
at their own discretion and in consultation with Area Tribal Nations, to fund standalone project planning projects through 
a Planning Agreement Reserve.   
  
Scoring Factors and Project Prioritization 
Health Impact  
USET SPF Tribal Nations support the proposed changes to the Health Impact Scoring Framework.  The revised 
Guidance is in line with the working draft guidance from 2003. The only recommendation for the Health Impact 
framework would be to ensure that the Guidelines clearly identify by whom appropriate documentation is accepted 
from, i.e. Epidemiologists, Physicians or Environmental Health Professionals, that details the impact or likely impact.  
Additionally, in the “Likely Health Impact” section, guidance makes reference to the Environmental Protection Agency’s 
Safe Drinking Water Act (SDWA) public notification rules. USET SPF recommends making those public notification 
rules a standing practice for all levels of Health Impact when appropriate.  
 
Capital Costs 
The Nashville Area does not utilize the proposed method for calculating Capital Costs.  The single Average Unit Cost 
doesn’t adequately represent the costs for the Nashville Area because of the vast geographic variances within the 
Area.  According to the proposed Guidelines, Areas are to calculate the Unit Cost by dividing the total eligible cost by 
the number of eligible homes being served by the project. The Nashville Area utilizes the IHS produced Allowable Unit 
Costs to develop an Average Unit Cost by state. Additionally, Area policy states to deduct contributions towards eligible 
costs from the total eligible costs then divide by the number of eligible homes being served.  This gives a lower Unit 
Cost resulting in a higher Capital Cost score.  This method allows staff to adequately establish more comparable costs 
geographically.  
 
Area Allowable Unit Costs are calculated and shared with Tribal Nations on a regular basis to assure the most relevant 
data is utilized. Due to the geographical differences within the Area and across Indian Country, USET SPF recommends 
the Guidelines continue to allow for Area specific Capital Cost determination methods.  
 
Exclusion of Department of Housing and Urban Development Homes 
While serving new homes constructed with grants by the housing programs of the Department of Housing and Urban 
Development is prohibited, the SDS Guide adds additional prohibitions for homes constructed under the Section 184 
loan guarantee program where the home is not solely titled in the name of the occupant.  This seems to be in 



 

 

 

disagreement with the Office of General Council opinion dated 11/20/1961 which states in part: “The terms “Indian 
homes, communities and lands” are not defined in the statute and their meaning must therefore be reasonably 
determined by the Service, having in mind the scope and purposes of the statute.  As we have previously advised you 
this Act is to be broadly and liberally construed for the accomplishment of its purposes.” The opinion goes on to say, 
“Accordingly it is our view that domestic facilities may be provided for, and transferred to, the occupants of Indian 
homes even if they do not own the home or the land on which it is constructed”.  Additionally, the opinion gives two 
instances where the home may be Indian-occupied but either owned by the Indian Tribe or a nonprofit organization.  In 
both cases the opinion finds that the provision of sanitation facilities is allowable with certain caveats.  In light of this 
USET SPF recommends that homes constructed with Section 184 loan guarantees should be eligible for inclusion in 
SDS regardless if the title were solely in the name of the occupant, the Tribally designated Housing Entity or a 
combination of the two. 
 
Distribution of Funds 
In previous iterations of the SDS Guidelines, there was a section on “Distribution of Funds” which detailed the factors 
considered for project funding. USET SPF believes that transparency in all aspects of the SDS process is imperative 
and recommends the IHS add a “Distribution of Funds” section within the proposed Guidelines. Additionally, the 
Guidelines should allow flexibility for an emergent project process at the Area level that would protect both Area and 
Tribal Nations if project funding deviates from annual plans. 
 
Report to Congress 
The IHS reports to Congress annually the magnitude and types of sanitation facility deficiencies affecting AI/AN homes. 
As part of this reporting, the SFC HQ Program must identify and describe the reason(s) for significant changes in the 
reported needs from year to year. While the IHS wants Area’s to report priority projects that are “Ready to Fund” and 
fall within a funding range, USET SPF believes that IHS should be providing Congress with the full funding need 
regardless of what an Area determines is funded from year to year. Adequately representing the need of Indian Country 
is a responsibility of the IHS. If Congress isn’t aware of the true need, they can’t adequately fund SDS projects.   
 
Conclusion  
USET SPF appreciates the opportunity to comment and make recommendations on the proposed SDS Guidelines and 
strongly recommends that IHS work with Facilities Appropriation Advisory Board to ensure that the proposed comments 
and recommendations have been fully vetted and are inclusive of the input gathered and reflective of the Tribal 
consultation process. Should you have any questions or require further information, please contact Ms. Liz Malerba, 
USET SPF Director of Policy and Legislative Affairs, at LMalerba@usetinc.org or 202-624-3550. 
 
Sincerely, 
 
 
 
Kirk Francis Kitcki A. Carroll 
President  Executive Director 


