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Biden Administration

Administration Issues E.0. 14112, USET SPF Advocates for Meaningful Implementation

On December 6, 2023, President Biden issued Executive Order (EO) 14112 on Reforming Federal
Funding and Support for Tribal Nations to Better Embrace Our Trust Responsibilities and Promote the
Next Era of Tribal Self-Determination. The wide-ranging EO directs federal agencies to: 1. Assess their
unmet financial obligations to Tribal Nations; and 2. Remove existing barriers to the accessibility,
equity, flexibility, and utility of federal funding and support programs for Tribal Nations. We
appreciate the ambitious nature and scope of this EO, as it seeks to do more to address the federal
government’s chronically unmet obligations to Tribal Nations and to advance many of Indian
Country’s longstanding priority reforms for increasing our exercise of sovereignty in our use of
federal funding. USET SPF celebrates the EO as a step forward in our Nation-to-Nation diplomatic
relationship with the United States and is working toward its proper implementation.

Following the issuance of the EO, the White House Office of Intergovernmental Affairs, the White
House Domestic Policy Council, the White House Office of Management and Budget (OMB), and the
White House Council on Native American Affairs (WHCNAA) hosted a virtual Tribal engagement
session on January 22, 2024 with Biden-Harris Senior Administration leadership to discuss the EO
and the status of its implementation. In preparation for this conversation, USET SPF provided talking
points for the use of our membership.

During our late March 2024 Impact Week meeting, the USET SPF Board of Directors engaged in panel
discussions with representatives from the White House, OMB, and WCHNAA, as well as Tribal
liaisons from several federal agencies. This panel of federal officials serving in Tribal Affairs offices
expressed anxiety over their agencies’ existing capacity to implement the EO.

As a result of these conversations and toward a swift and meaningful implementation of the EO,
USET SPF wrote to WHCNAA urging that it immediately impress upon federal agencies that EO
implementation is mandatory and, in accordance with its directives, (1) ensure that each federal
agency is taking specific and concrete steps now to carry out the EO’s mandate for flexibility in
federal funding, including identification of any statutory and regulatory changes that are necessary
to ensure that Federal funding and support programs effectively address the needs of Tribal Nations,
and (2) ensure that each federal agency has the necessary resources to assess the full funding of
obligations and to develop its recommendations and strategy to fulfill meeting these obligations in a
manner consistent with the timeline expressed within the EO.

USET SPF is wholly invested in the success of this EO. Its correct and thorough implementation has
the potential to produce lasting change in the U.S.-Tribal Nation relationship, and for our
communities. We will continue to advocate, through WHCNAA and other Executive branch bodies, as
well as Congress, that the Biden Administration dedicate the necessary time and resources to
ensuring the EO produces meaningful results.
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Budget

FY 2024 Full- Year Appropriations Enacted via Two ‘Minibuses’ after Multiple CRs

On March 9, 2024, President Biden signed into law H.R. 4366, the “Consolidated Appropriations Act
of 2024.” Since Fiscal Year 2024 began on October 1, 2023, Congress had passed four Continuing
Resolutions to keep the federal government open. H.R. 4366 funds portions of the federal
government through September 30, 2024. The bill is colloquially known as a “minibus,” or a smaller
version of an omnibus bill, which packages several appropriations bills together to be passed as one
piece of legislation rather than multiple, single appropriations bills. Under regular order, Congress
prepares and passes 12 appropriations bills to fund the federal government. This minibus combines 6
of the 12 bills and provides full FY 2024 funding for the Departments and programs covered by those
bills. The 6 bills combined in the minibus include:

e Agriculture, Rural Development, Food and Drug Administration, and Related Agencies

« Commerce, Justice, Science and Related Agencies

e Energy and Water Development (Department of Energy, U.S. Army Corps of Engineers, Bureau
of Reclamation)

o Interior, Environment and Related Agencies (Department of the Interior, Environmental
Protection Agency, Indian Health Service)

e Transportation and Housing and Urban Development

o Military Construction and Veterans Affairs

On March 23, 2024, President Biden signed into law H.R. 2882, the “Further Consolidated
Appropriations Act, 2024” providing full year funding for the remainder of the federal government
for fiscal year (FY) 2024. The 6 bills combined in the minibus include:

e Defense

o Financial Services and General Government Appropriations

e Homeland Security

e Labor, Health and Human Services, Education and Related Agencies

e Legislative Branch

o State, Foreign Operations, and Related Programs

Below are some key appropriations take aways—

Department of the Interior

For the Department of the Interior (DOI), the minibus bill largely maintained funding levels for Tribal
programs flat with FY 2023. Despite DOI receiving a small overall funding cut, Tribal programs were
mostly maintained at the same funding level as the prior year. Funding provided for Tribal priority
programs like resources protection, Tribal courts, roads maintenance, housing improvements, and
Tribal safety and justice are all level with previously enacted levels. The Bureau of Indian Affairs
(BIA) is funded at a total of $2.582 billion, an increase of $141 million over FY 2023 enacted. This
includes:
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e $340 million for Tribal Government Operations, an increase of +$30 million over FY 2023
enacted levels;

e $163.7 million for Human Services (e.g., social services and welfare assistance, etc.), a
decrease of -$3.3 million over FY 2023 enacted,;

e $34.3 million for the Branch of Tribal Climate Resilience, a decrease of -$700,000 over FY
2023 enacted levels; and

e $555.6 million for public safety and justice programs, a decrease of -$24.2 million from FY
2023 levels.

For the Bureau of Indian Education (BIE), the minibus allocated $1.1 billion to maintain operations of
BIE schools and programs. This level is equal to FY 2023 levels as well.

e In addition, similar to BIA, the Consolidated Appropriations Act of 2024 fully funds 105(1)
lease payments and Contract Support Costs (CSC) by maintaining the indefinite appropriation
for these programs.

Indian Health Service

The Consolidated Appropriations Act of 2024 provided an additional $1.8 billion of funding for the
Indian Health Service (IHS), bringing the total IHS funding level to $7.028 billion for FY 2024,
inclusive of advance appropriations, an increase of $149 million over FY 2023 levels. Importantly, the
law also includes an advance appropriation of $5.2 billion for the IHS in FY 2025, an increase of $61
million over the advance appropriation provided for FY 2024. As with the FY 2024 advance
appropriation, the FY 2025 advance appropriation also exempts certain programs (Electronic Health
Records, Indian Health Care Improvement Fund, Facilities Construction, Sanitation Facilities
Construction, 105(1) lease payments, and Contract Support Costs) and maintains them as
discretionary spending. As those programs were not included in the FY 2024 advance appropriation
the IHS received on October 1, 2024, this bill establishes full-year FY 2024 funding for those
programs as follows:

e +$%61 million increase for staffing of newly constructed health facilities.

e -$27 million decrease for Electronic Health Record modernization for a total of $191 million
in FY 2024.

e -$73 million decrease for Sanitation Facilities Construction.
e -$78 million decrease for Healthcare Facilities Construction.
e +$82 million increase for Contract Support Costs (CSC).
e +$38 million increase for Section 105(1) lease payments.

In the case of Contract Support Costs (CSC) and Section 105(1) lease payments, the funding level for
each program increased but both programs remain as indefinite appropriations, meaning that these
programs will continue to be funded at the necessary level regardless of the figure established in this
legislation. Despite advocacy from Tribal Nations, organizations, and the Administration, Congress
did not move CSC and 105(1) lease payments to the mandatory side of the budget.

The minibus bill also extended funding for the Special Diabetes Program for Indians (SDPI) through
December 31, 2024 at an annualized funding level of $160 million, an increase of $10 million. This is
the first time SDPI has received an increase since FY 2004. A longer-term extension will ensure
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that the SDPI will not expire this calendar year, but it does mean that Congress will need to take up
SDPI reauthorization again at the end of the year. USET SPF and others have long advocated for
permanent SDPI reauthorization to shield the program from funding lapses and uncertainty, as well
as self-governance authority for the program.

Finally, the bill also rescinded a total of $440 million from the IHS. This includes a $350 million
recission of unobligated funds from the American Rescue Plan Act (ARPA) that were slated for public
health capacity and workforce activities, as well as a $90 million recission intended for accreditation
emergencies.

USET SPF provided testimony to Congress and comments to the Office of Management and Budget
(OMB) on formulation of the FY 2024 budget. To view testimony provided by USET/USET SPF
President, Chief Kirk Francis to the House Appropriations Subcommittee on Interior, Environment,
and Related Agencies, “FY 2024 Tribal Public Witness Hearings”, on March 8, 2023, please click here.
To view USET SPF’s October 14, 2022 comments to OMB in response to consultation on the
President’s FY 2024 Budget Request, please click here. For more information about the two
minibuses, please see USET SPF’s alerts on H.R. 4366 and H.R. 2882.

Biden Administration Issues FY 2025 Budget Request

On March 11, 2024, President Biden released his Administration’s Budget Request for Fiscal Year
(FY) 2025. Each spring, the President publishes a budget proposal for the entirety of the federal
government for the upcoming FY. This budget request aims to showcase the President’s policy and
spending goals for the next FY and serves as a starting point for negotiations in Congress. Congress
may consider this set of recommendations but is not required by law to adopt any of them.
Accompanying the President’s budget request is the Congressional Budget Submission, which
provides a narrative explanation of the budget request and its policy goals. As part of this process,
each federal agency also develops a Congressional Justification with a narrative explanation of their
request for the Appropriations committees, such as this document from the Indian Health Service
(IHS).

For FY 2025, the President’s budget proposes $8.1 billion in total funding for the IHS, which includes
$8.0 billion in discretionary funding, and $260 million for the Special Diabetes Program for Indians
(SDPI). The total FY 2025 request is a +$1.1 billion increase over the FY 2024 enacted level.

For the Special Diabetes Program for Indians (SDPI), the President’s budget proposes $260 million in
mandatory funding, and proposes to exempt the program from sequestration. The budget includes a

proposal to reauthorize the SDPI for three years, culminating in a total funding level of $270 million

for FY 2027.

The President’s Budget also proposes full mandatory funding for the IHS from FY 2026 to FY 2034
and proposes to exempt the IHS from sequestration. The funding is intended to grow automatically
during that period, culminating in a total funding level of $42 billion by FY 2034. This is a $35 billion
increase over the FY 2023 enacted level of $7 billion for the IHS.

Within the Department of the Interior, the FY 2025 President’s Budget request for Indian Affairs
programs is $4.6 billion. This includes $2.9 billion for the Bureau of Indian Affairs (BIA), a $350
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million increase over FY 2024, $1.5 billion for the Bureau of Indian Education (+$100 million), and
$111.3 million for the Bureau of Trust Funds Administration (+$7 million).

USET SPF provided comments to the Office of Management and Budget (OMB) on the formulation of
the FY 2025 President’s budget request. To view USET SPF’s September 29, 2023 comments to OMB
in response to consultation on the President’s FY 2025 Budget Request, please click here.

We will continue to monitor the FY 2025 appropriations process as it unfolds and will provide
updates as they become available.

Culture & Heritage

USET SPF Writes to SCIA Chairman Schatz re: NAGPRA Remarks

On February 28, 2024, USET SPF transmitted a letter to Senate Committee on Indian Affairs (SCIA)
Chairman, Bryan Schatz, in order to express our appreciation for his recent remarks on the Senate
floor regarding the importance of Tribal Nations’ cultural heritage and full implementation of the
Native American Graves Protection and Repatriation Act.

Much of his remarks and expressed willingness to act resonated with USET SPF, not just because of
his recognition of the need to protect Tribal cultural heritage and secure Tribal set asides, but also
because Chairman Schatz called for concrete actions in furtherance of Tribal Nations’ inherent rights
and authorities.

In our letter, USET SPF reminded the Chairman of our belief in pursing visionary ideas that will help
redirect the United States towards full respect for Tribal Nations’ inherent rights and authorities and
true fulfillment of its trust and treaty obligations. One of USET SPF’s priorities is the Marshall Plan
for Tribal Nations, based on the idea that the United States should make a financial investment in
Tribal Nations similar to that of the Marshall Plan through which the United States invested in
rebuilding Europe after World War II. The Marshall Plan for Tribal Nations not only calls for a
significant investment to bring Tribal Nations up to an appropriate baseline, but it also calls for
sufficient, effective, and respectful funding mechanisms moving forward. The Marshall Plan for
Tribal Nations is gaining momentum, with Tribal organizations signing on, media coverage, and a
new Executive Order seeking to implement some of the foundational ideas underpinning the
Marshall Plan for Tribal Nations. The Marshall Plan for Tribal Nations is a vision worth pursuing.

Our letter seeks an opportunity to meet with Chairman Schatz and SCIA staff to discuss protection of
Tribal cultural heritage, pursuit of Tribal titles or set asides, and the Marshall Plan for Tribal Nations.
We believe we can be allies in pushing these priorities forward. USET SPF believes that pursuing big
ideas for Indian Country, even when the steps to get there seem overwhelming, is important and
necessary.

USET SPF has had several initial conversations with SCIA and the Chairman’s staff. We will provide
additional updates on these issues as they develop.
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USET SPF Submits Comments to USPTO on Genetic Resources, Indigenous Knowledge, and
Traditional Cultural Expression

On February 23, 2024, USET SPF submitted comments to the U.S. Patent and Trademark Office
(USPTO) in response to Tribal consultations held on issues involving genetic resources, traditional
knowledge, and traditional cultural expressions. USPTO hosted these Tribal consultations to receive
Tribal input on issues involving these topics as they are currently being discussed by the World
Intellectual Property Organization (WIPO), Intergovernmental Committee on Intellectual Property
and Genetic Resources, Traditional Knowledge, and Folklore (IGC). Since the USPTO has been
actively engaged in discussions in the WIPO IGC, it has been made responsible for leading the
development of U.S. positions on WIPO IGC issues. The Tribal consultations hosted by USPTO on
these issues marked the first time that the USPTO has initiated formal consultation with Tribal
Nations. USET SPF expressed appreciation for this effort and emphasized that this action must be the
first of many to consult with Tribal Nations on matters of intellectual property so that we may
appropriately protect and safeguard our Indigenous Knowledge, cultural lifeways, arts, intellectual
properties and cultural heritage items of cultural and sacred significance, and genetic resources here
in the United States.

While each of the topics USPTO recently consulted on deserve further, in-depth consultation with
Tribal Nations, USET SPF offered several introductory responses to certain questions posed by
USPTO in its October 24, 2023 Federal Register Notice announcing the initial Tribal consultations
and request for comments. First, we firmly expressed that USPTO must recognize Tribal Nations as
having authorities and paramount claims to our Indigenous Knowledge, cultural lifeways, and
intellectual properties and cultural heritage items of cultural and sacred significance. Therefore, any
existing and future non-Tribal claims to our Indigenous Knowledge, cultural lifeways, and
intellectual properties and cultural heritage items of cultural and sacred significance should be
treated as misappropriation, and such claims should be rendered null and void. USET SPF strongly
emphasized that Tribal Nations should always remain the sole authorities to determine how our
Indigenous Knowledge is shared and how intellectual cultural properties such as symbols and artwork
from our communities are used, especially if such are being exploited for profit by non-Tribal
entities. Further, to establish an effective framework to protect our cultural resources in perpetuity,
we strongly urged USPTO to consult with Tribal Nations to determine a path forward for appropriate
collaboration between federal agencies and Tribal Nations on these specific issues.

In addition, USET SPF pointed to specific Articles in the United Nations Declaration on the Rights of
Indigenous Peoples (UNDRIP) that support Tribal Nation efforts to protect these resources (e.g.,
Articles 11, 13, and 31). USPTO indicated its intent to continue engagement and consultation with
Tribal Nations on these issues of cultural intellectual property. USET SPF will continue to monitor
this process and advocate for development of guidance and regulations that support the protection of
Indigenous knowledge and other sensitive Tribal cultural information, as well as continue to raise
concerns in the patenting and trademarking of Indigenous cultural designs and art and Indigenous
plants and seeds.
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Economic Development

USET SPF Submits Testimony for the Record of HNR SIIA Hearing, “Economic Diversification to
Create Prosperous Tribal Economies”

On March 1, 2024, USET SPF submitted testimony for the record to the House Subcommittee on
Indian and Insular Affairs (SIIA, or Subcommittee) on the February 15, 2024 oversight hearing,
“Economic Diversification to Create Prosperous Tribal Economies.” This hearing focused on the
diversification of Tribal economies to expand services to Tribal citizens and build sustainable
economic systems to benefit current and future generations. It also focused on how Tribal Nations
have sought to develop our natural resources, unique Tribal-centric tourism opportunities, and
establish Tribally chartered corporations to increase economic opportunities. In our testimony for
the record, USET SPF emphasized that the management and funding systems of many federal
programs operate under an archaic model of paternalism that does not support Tribal Nation
sovereignty and self-determination. In addition to the focus of SIIA’s February 15, 2024 hearing,
USET SPF offered several additional priorities that must also receive the same consideration from
Congress and the Subcommittee to empower Tribal Nations to pursue efforts in Nation rebuilding.

These recommendations included the removal of bureaucratic and legal barriers to Tribal Nations
pursuing economic development, tax parity, support for the restoration of Tribal homelands through
a ‘Carcieri Fix’, and the expansion of Indian Self-Determination and Education Assistance Act (638)
contracting and compacting across the federal government. USET SPF urge the Subcommittee to
consider legal solutions to these areas to ensure that Tribal Nations have economic parity and
equitable opportunities to pursue initiatives that support economic growth and create jobs for our
Tribal citizens. We also expressed to the Subcommittee our anticipation, and support, on the
issuance of forthcoming guidance from the U.S. Department of the Treasury to clarify the tax status
of Tribally chartered corporations (TCCs), which has been an issue that has long stifled the economic
progress of Tribal Nations and the furtherance of pursuits and priorities for Nation rebuilding. In
addition to Treasury’s clarification of the tax status of TCCs, we strongly recommended that
Congress and SIIA explore other legal clarifications of the Internal Revenue Service’s (IRS) tax code
to ensure legal permanency of the tax status of our TCCs. We stressed that this issue is critically
important and timely so that Tribal Nations can fully take advantage of the numerous tax credits
authorized under the Inflation Reduction Act.

Further, we urged SIIA, and Congress as a whole, review USET SPF’s 2022 publication, “Marshall Plan
for Tribal Nations: A Restorative Justice and Domestic Investment Plan”, and enact legislation that
upholds the federal government’s trust and treaty obligations, advances Tribal self-determination,
and supports our Nation rebuilding efforts. USET SPF also stressed to Congress and the
Subcommittee that legislative efforts must be pursued to incorporate the directives of Executive
Order 14112, “Reforming Federal Funding and Support for Tribal Nations to Better Embrace our Trust
Responsibilities and Promote the Next Era of Tribal Self-Determination.” We reminded Congress and
the Subcommittee, however, that no level of economic success attained by Tribal Nations diminishes
or eliminates the United States’ moral and legal trust and treaty obligations to fully fund Tribal
programs and services. USET SPF will continue to advocate for greater economic opportunity and
flexibility for Tribal Nations, as well as the development and implementation of policies and
programs that recognize and uphold our inherent sovereignty and fulfill trust and treaty obligations.
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Health

USET SPF Comments on Draft HHS Tribal and Tribal Epidemiology Center Data Access Policy

On March 5, 2024, USET SPF submitted comments to the Department of Health and Human Services
(HHS) on their draft Tribal and Tribal Epidemiology Center Data Access Policy. USET SPF appreciated
the opportunity to comment on the draft policy, as Tribal Nations and Tribal Epidemiology Centers
(TECs) continue to experience frequent challenges in accessing public health data at all levels. Our
comments focused on the ways that this draft policy was exceedingly inadequate despite HHS
conducting extensive Tribal consultation on this topic and having received direct recommendations
from the Government Accountability Office (GAO) regarding Tribal data access. The draft policy fails
to address the GAO’s recommendations, and even fails to accomplish the goals set forth in the
policy’s own scope and purpose section. USET SPF commented to HHS during a previous round of
consultation urging the agency to establish a policy that fully recognizes the status of Tribal Nations
and TECs as public health authorities (PHASs). This draft policy fails to do this in a meaningful way,
and indeed stands to diminish the authority of Tribal Nations and TECs to access public health data if
implemented in its current form. As such, we urged HHS to overhaul the draft entirely, but offered
recommendations on this draft as well in the hopes that the policy might be improved to a point that
it may be useful to Tribal Nations and TECs.

The first portion of our comments focused on the need for HHS to adhere to statutory and regulatory
requirements regarding Tribal data access. Under the 2010 reauthorization of the Indian Health Care
Improvement Act (IHCIA), TECs were designated as public health authorities (PHAs), and Tribal
Nations are designated as PHAs under federal law and regulation. The legal frameworks create a clear
obligation for HHS to share data with Tribal Nations and TECs, and that obligation is not conditioned
on any action by or policy of Tribal Nations, TECs or HHS itself. Yet, the draft policy conditions the
sharing of data with Tribal Nations and TECs on “feasibility,” regulations, and other existing
agreements, and contains numerous caveats that would serve to limit the data that HHS will share
with Tribal Nations and TECs. USET SPF maintains that as a federal agency charged with trust and
treaty obligations to Tribal Nations, it is HHS’s responsibility as trustee to make the data requested
by Tribal Nations and TECs in their capacity as PHAs available, and any limiting factors such as
technical capacity or funding constraints are HHS’s responsibility to address in order to make the
data available.

USET SPF’s comments also spoke to the lack of enforceable standards within the policy and urged
HHS to incorporate strict timelines for the acknowledgement of a Tribal data request as well as the
processing of requests. Further, we encouraged HHS to include consideration and procedures for
emergency situations, such as global pandemics, when expedited access to public health data is
required, as a 30-day timeline to receive infectious disease data is entirely unhelpful. In addition, our
comments contained recommendations to change certain definitions within the policy and eliminate
double standards in opting out of data requests.

HHS has taken nearly two years to develop a data sharing policy, and USET SPF is disappointed that
this draft policy makes no meaningful progress toward improving data sharing between HHS and
Tribal entities. Indeed, we are concerned that this policy may stand to further diminish Tribal
Nations’ and TECs ability to carry out the public health activities with which we are charged. HHS has
a dual obligation to correct these issues — both as an arm of the federal government tasked with
fulfilling trust and treaty obligations, and as the covered entity tasked with sharing data and
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information with public health authorities. USET SPF strongly encouraged HHS to reconsider this
policy and develop a new draft.

SDPI Extended through December 2024, Increased by 10M

After three short-term extensions, the Special Diabetes Program for Indians (SDPI) received an
extension for the remainder of calendar year 2024 as a part of the first full-year appropriations
minibus for Fiscal Year (FY) 2024, H.R. 4366. SDPI will now expire on December 31, 2024. Notably,
the program was funded at an annualized funding level of $160 million, an increase of $10 million.
This is the first time SDPI has received an increase since FY 2004. A longer-term extension will
ensure that the SDPI will not expire this calendar year, but it does mean that Congress will need to
take up SDPI reauthorization again at the end of the year. USET SPF and others have long advocated
for permanent SDPI reauthorization to shield the program from funding lapses and uncertainty, as
well as self-governance authority for the program. Earlier this year, USET SPF joined numerous Tribal
Nations and organizations in sending a letter to Congressional leadership urging reauthorization of
the Special Diabetes Program for Indians (SDPI) before the program’s previous expiration date of
September 30, 2023.

Congressional efforts over the past few months have proposed a short reauthorization of the SDPI at
$170 million over two fiscal years. The $170 million/two-year proposal has appeared in multiple
pieces of legislation in both the House and Senate but has not yet been fully passed. Most recently, a
two-year, $170 million SDPI reauthorization passed the full House in a broadly-supported, bipartisan
piece of legislation called the Lower Costs, More Transparency Act. The bill renews several federal
health programs, requires increased reporting requirements for insurers, and amends Medicare
reimbursement policies, among other things. As of now, the Senate has not yet taken up the bill, and
will likely not take it up in its current form, but the continued inclusion of a funding increase for the
SDPI is a good sign that the program may eventually be fully reauthorized with a larger funding
increase.

USET SPF and others have also consistently supported the expansion of Indian Self-Determination
and Education Assistance Act (ISDEAA) authorities to the program and intend to continue to focus
on this critical change. Additionally, USET SPF has consistently advocated for the SDPI to be
permanently authorized. We will continue to advocate for a reauthorized, strengthened SDPI and will
alert our members to any opportunities for advocacy, providing updates when relevant.

USET SPF Submits Comments to IHS on Supplemental Request for Fentanyl and Opioid Abuse
Funding

On March 4, 2024, USET SPF submitted comments to IHS on the potential implementation of $250
million to combat the ongoing fentanyl crisis in Tribal communities that was included in the Biden
administration’s domestic supplemental request. While Congress has yet to appropriate these
supplemental funds, USET SPF provided these comments in the hope that when an appropriation is
made, THS will be able to distribute the funds efficiently and in a way that upholds Tribal sovereignty
and provides equitable access to all Tribal Nations.
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USET SPF’s comments asserted that any methodology or formula created to disburse these funds
must result in meaningful levels of funding for all Tribal Nations. To do this, we urged IHS to
establish a simple funding formula that includes a robust minimum award amount for these funds.
USET SPF previously recommended a minimum award amount for a similar, currently-unfunded
program at the Substance Abuse and Mental Health Services Administration (SAMHSA), which also
employs a simple formula and a minimum award amount within its Tribal Opioid Response (TOR)
grant program. Setting a minimum award amount ensures that each eligible Tribal Nation or program
receives a meaningful amount of funding. In the absence of guaranteed minimums, funding formulas
often create disadvantages for smaller Tribal Nations and result in the offer of negligible amounts of
funding, which in turn prevents those Tribal Nations from successfully implementing the program as
intended or from benefiting from the program at all.

Our comments also stated USET SPF’s expectation that the IHS will deliver these funds through
contracts and compacts under Title I or V of the Indian Self-Determination and Education Assistance
Act (ISDEAA). Distribution through ISDEAA contracts and compacts will both aid in the efficient
distribution of the funds and acknowledge Tribal sovereignty over our health programs. Our
comments also maintained our position that this and other federal funding should not be distributed
through grant mechanisms, as grant funding fails to honor Tribal sovereignty and the federal trust
obligation.

Further, USET SPF’s comments asserted that Tribal Nations must have broad authority in allowable
costs and activities and should be exempt from overly burdensome reporting requirements in use of
the funds. It is vital that broad flexibility is maintained to ensure that Tribal Nations have the ability
to utilize funds in manners that best suit our individual circumstances and communities. Overly
prescriptive lists of allowable expenses both undermine Tribal sovereignty and fail to account for a
variety of potentially fruitful uses and expenses.

USET SPF also urged IHS to advocate to Congress to fulfill this supplemental request and secure more
resources for combatting the opioid crisis in Tribal communities. USET SPF has long advocated for
increased behavioral health and substance use disorder prevention and treatment resources for Tribal
Nations and the authorization of these resources could be an important step towards the goal of
addressing these issues in Indian Country.

USET SPF Submits Comments to IHS on Definition of Indian Tribe

On February 23, 2024, USET SPF submitted comments to the IHS regarding their request for input on
the definition of Indian Tribe to be used in the updated IHS Tribal consultation policy (IHS TCP).
USET SPF had previously submitted comments to IHS regarding this issue, and our comments
maintained our position that IHS should use the List Act definition (25 U.S.C. § 5130) within the
policy, as consultation is a diplomatic tool reserved for sovereign Tribal Nation governments.

Our comments reiterated the position that Tribal consultation is a recognition of Tribal Nations’
inherent sovereignty and right to self-determination. As such, we reminded IHS that for-profit
Alaska Native Corporations (ANCs) are not Tribal governments and therefore do not enjoy a
consultative relationship with the U.S. government. USET SPF reaffirmed the governmental status of
Alaska Native Tribal Nations and villages, but maintained that ANCs are for-profit entities, not
governments with inherent sovereignty. As in the past, USET SPF supports the creation of a separate
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policy for conferring (and not consulting) with Tribal entities assisting in delivering upon trust and
treaty obligations that are not Tribal Nations, such as ANCs and Urban Indian Organizations (UIOs).

USET SPF’s comments also reminded the IHS of their stated intention to align the IHS TCP with the
broader Department of Health and Human Services (HHS) TCP. In the finalized version of the HHS
TCP, HHS elected to employ the List Act definition of Indian Tribe. Our comments urged IHS to
follow that example, and the example set in the Presidential Memorandum on Uniform Standards for
Tribal Consultation, as IHS is currently the only entity that uses the Indian Self-Determination and
Education Assistance Act (ISDEAA) definition of Indian Tribe in its TCP.

Overall, our comments asserted that the THS should employ the List Act Definition of Indian Tribe in
its Tribal consultation policy and that any references to ANCs as covered by this policy should be
eliminated to ensure that consultation continues to occur on a Nation-to-Nation, sovereign-to-
sovereign basis.

USET SPF Submits Comments on IHS-VA Reimbursement Agreement

On January 23, 2024, USET SPF submitted comments to the Indian Health Service (IHS) and the
Department of Veterans Affairs (VA) in response to their request for input on the revised
reimbursement agreement between the two agencies. The revised agreement contains several
important updates and additions, including the significant expansion of reimbursable services to
include Purchased/Referred Care (PRC) and contracted travel. USET SPF has advocated since the
drafting of the original agreement for the expansion of reimbursable services beyond those included
in the original agreement, and has also commented on the requirement that the VA reimburse the
IHS for PRC services. In our comments, USET SPF noted our appreciation for the expansion of
reimbursable services within the agreement, and offered recommendations to ensure that the
agreement is implemented properly, efficiently, and in a way that reflects existing trust and treaty
obligations.

USET SPF’s comments commended the decision to expand the types of services eligible for
reimbursement under this agreement, particularly PRC, contracted travel, and telehealth services.
However, we maintained our position that there was no reason to restrict reimbursement in the
original agreement to Direct Care Services. Under the first agreement, VA did not reimburse the ITHS
for PRC, and reimbursable Direct Care services were limited to those provided in the VA Medical
Benefits package. As stated in previous comments, USET SPF believes that the decision to deny
reimbursement for those services is contrary to language in both the Indian Health Care
Improvement Act (IHCIA) and the Affordable Care Act (ACA) which require the VA to reimburse the
[HS for services provided to eligible beneficiaries and designate the IHS and Tribal Nations as payers
of last resort. Consequently, the original agreement should never have required the IHS to bear the
cost of PRC and other non-Direct Care services provided to eligible Tribal citizen veterans.

Our comments also stated that as the VA and IHS seek to implement the revised agreement, VA will
also need to update the agreements that it has with individual Tribal Nations and health programs.
USET SPF appreciates VA’s indication in the Dear Tribal Leader Letter that they will work to revise
and execute these individual agreements. USET SPF urges the VA to meaningfully consult with each
Tribal Nation or health program on the content of the agreements.
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While USET SPF believes these revisions are long overdue, we appreciate the decisions made by VA
and IHS and hope that the agreement’s expanded scope will help ensure that VA delivers on its
promises to Tribal Nations and Native American veterans. USET SPF looks forward to working with
IHS and VA as they work to implement this agreement.

USET SPF Submits Comments to HHS OCR on Application of Anti-Discrimination Law to HHS
Grantees

On January 16, 2024, USET SPF submitted comments to the Department of Health and Human
Services (HHS) regarding their Notice of Proposed Rulemaking (NPRM) that would revise certain
provisions of the regulations that govern HHS grants administration found at 45 C.F.R. Part 75. USET
SPF also created a template comment document for use by our member Tribal Nations in responding
to the consultation request.

This rule undermines the sovereign authority of Tribal Nations to enact our own laws rather than
presumptively be subject to laws of general applicability. It also implicates Tribal Nations’ and Native
peoples’ political status under the law, facilitating the federal government to provide services and
funding in furtherance of its trust and treaty obligations without violating antidiscrimination laws.
Specifically, HHS was soliciting input on provisions in the HHS grant regulations that would require
grant recipients, including Tribal Nations, to comply with applicable federal statutory
nondiscrimination provisions, require HHS compliance with applicable Supreme Court decisions in
administering grants, and provide a religious exemption from certain provisions.

This rule represents part of a broader problem where this and past Administrations have, in certain
circumstances, attempted to apply laws of general applicability to Tribal Nations or to otherwise
condition receipt of federal funding on Tribal Nations’ agreement to abide by such laws, which is
completely inappropriate. Tribal Nations are owed federal funding in fulfillment of trust and treaty
obligations—and receipt of that funding should not require a Tribal Nation to agree to abide by
federal rules it should instead be crafting for its own people.

To address this problem, USET SPF has continued to urge the Biden Administration to establish the
following as federal policy:

o First, assume laws of general applicability do not apply to Tribal Nations, and instead
that Tribal Nations are empowered to enact our own laws.

o Second, only consider applying a law of general applicability if Congress makes clear
and plain that it intends the law to override Tribal or treaty rights.

o Last, if the Administration believes that Congress intended a law of general
applicability to apply to Tribal Nations, first consult with Tribal Nations before taking
steps to apply that law. We appreciate that HHS is consulting on the application of this
NPRM in accordance with this responsibility.

In this situation specifically, USET SPF is asking that HHS expressly exempt Tribal Nations from
these grant requirements in acknowledgement of our sovereignty and the federal government’s trust
and treaty obligations. We continue to meet with representatives from HHS and the Department of
Justice on this issue.
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USET SPF will continue to monitor developments on the rule and provide updates when appropriate.

USET SPF Submits Comments to IHS on Year 3 of I1JA Funding

On January 4, 2024, USET SPF submitted comments to the Indian Health Service (IHS) in response to
the agency’s December 18th, 2023 consultation on developing a spend plan for the third year of
funding from the Infrastructure Investment and Jobs Act (IIJA), otherwise known as the Bipartisan
Infrastructure Law. The IIJA (Pub. L. No. 117-58) appropriated $3.5 billion to IHS, with $700 million
made available over 5 years, beginning in fiscal year (FY) 2022. USET SPF previously submitted
comments to IHS on this topic in 2021 and 2023 during previous consultation cycles.

In our comments, USET SPF acknowledged that the intent of the $3.5 billion allocated to IHS under
the IIJA for Sanitation Facilities Construction was to address all projects in the Sanitation
Deficiencies System (SDS) as of the end of the year 2021. We agreed in the past with the importance
of addressing the “legacy” backlog in the SDS but noted that as the SDS grows and IIJA funding
dwindles, we believe that the resources available through the IIJA each year should be fully utilized
with deference to Tribal Nation priorities. As the funding remains insufficient to address centuries of
unmet obligations, USET SPF emphasized that IHS should focus on ensuring that each Tribal Nation
benefits in some way from this funding. In the longer-term, IHS should continue to work with Tribal
Nations to advocate for funds sufficient to address the unmet health care obligations of the federal
government, including full and mandatory funding for IHS.

In the past, USET SPF has advocated for the IIJA funding to be used to address the existing SDS list as
it stood at the time of IIJA passage at the end of the year 2021. While we continue to agree that
clearing legacy projects off the list is a worthwhile use of funds, USET SPF suggested that IHS
consider projects that stand to create the greatest potential health impact in Indian Country,
regardless of the project’s status as a legacy project or later-year project. Additionally, our comments
stated our belief that Tribal Nations without shovel-ready projects should receive equitable access to
funding and support through the IIJA. At present, the Nashville Area does not have any remaining
Tier 1 projects on the SDS legacy project list. USET SPF firmly believes that non-legacy and lower Tier
projects can and should be addressed concurrently as Tier 1 projects are funded and completed,
either through IIJA funds or annual Sanitation Facilities Construction (SFC) dollars.

Further, according to the resources provided by IHS, the agency did not fund any Tier 2 and 3
planning projects in FY 2023, despite having allocated $33 million for this purpose across the IHS
Areas. USET SPF strongly encouraged IHS to provide insight into why the Tier 2 and 3 planning
funding has not been accessed this past FY, despite the allocation of the funds to each Area. In
addition, USET SPF requested information from IHS regarding the decision to allocate zero dollars to
the Nashville area for Tier 2 and 3 planning activities. If there are actions that IHS Areas could take to
secure or better utilize these funds, IHS should work to make the Areas and Tribal Nations aware of
those opportunities. Above all, IHS must ensure that the full amount of IIJA funds available each year
are utilized fully and appropriately, including the funding currently set aside as “shortfall” funding.
USET SPF will continue to monitor and provide guidance when appropriate as the IHS works to
administer these funds.
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Homeland Security and Emergency Services

USET SPF Submits Comments to DHS on Revised Draft NHPA Sec. 106 NPA for CRS
Undertakings

On February 27, 2024, USET SPF submitted comments to the Department of Homeland Security on its
revised draft Sec. 106 of the National Historic Preservation Act (Sec. 106 NHPA) Nationwide
Programmatic Agreement (NPA) for climate resiliency and sustainability (CRS) projects at DHS-
owned facilities. We expressed appreciation for DHS’s efforts to consult on the revised draft Sec. 106
NHPA NPA and incorporating input received from Tribal Nations during the initial comment period
that concluded in October 2023. Further, we were pleased that DHS also incorporated edits into its
revised draft Sec. 106 NHPA NPA that were proposed by USET SPF in comments submitted on
October 20, 2023 following the initial consultations on the draft. DHS’s addition of further clarity
regarding CRS undertakings at DHS-owned facilities will ensure that Tribal Nations are appropriately
notified and consulted prior to any construction or renovation of DHS facilities that may impact our
cultural and historic resources. Our comments reinforced those submitted on October 20, 2023, as
well as recommendations to protect our sacred plants and seeds from disturbance and the necessary
funding and technical assistance resources for Tribal Nations and Tribal Historic Preservation
Officers (THPOs) to participate in Sec. 106 NHPA reviews. USET SPF will continue to monitor the
update of its Sec. 106 NHPA NPA and will provide an update once a finalized version is published.

USET SPF Submits Comments to DHS on Advancing Environmental Justice

On February 16, 2024, USET SPF submitted comments to the Department of Homeland Security
(DHS) in response to the Department of Homeland Security’s (DHS) in response to its Request for
Information (RFI) on DHS activities and advancing environmental justice. This RFI sought feedback
on how environmental justice is considered across DHS’s 15 Operational and Support Components. A
component of this work was also to determine how DHS can provide opportunities for meaningful
engagement in decision-making processes that may affect human health or the environment, as well
as what to include in its next “DHS Environmental Justice Strategy.” While USET SPF expressed
support for these efforts, we noted that the term ‘environmental justice’ has been used by the
Administration to target resources to ‘disadvantaged communities’, in which Tribal Nations have
been included. We reminded DHS that it has federal trust and treaty obligations to Tribal Nations to
protect and advance our sovereignty and self-determination for the well-being of our citizens. While
Tribal Nations certainly have specific ‘environmental justice’ concerns, USET SPF strongly
emphasized to DHS that recognizing Tribal Nations under the ‘environmental justice’ moniker does
not absolve it of its moral and legally binding trust and treaty obligations. These trust and treaty
obligations were the focus of our comments to DHS to ensure that our inherent sovereign rights and
authorities as Tribal Nations are fully recognized and upheld throughout DHS’s activities and actions.

USET SPF offered several recommendations to DHS to guide its environmental justice work with
Tribal Nations and ensure that proper protocols are followed for DHS to consult with Tribal Nations
in its initiatives to address environmental justice. This included re3commendations to consultation
on a Nation-to-Nation, Leader-to-Leader basis, ensuring that consultation is early, ongoing, and with
advance notice and sufficient response timelines, and that DHS employees must receive education
and training on Tribal sovereignty and U.S.-Tribal Nation relations. USET SPF also recommended
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that in assessing its existing programs, DHS must provide full funding and technical support and
eliminate cost-matching requirements for Tribal Nations. We further emphasized that cost-matching
requirements do not uphold DH’s trust and treaty obligations to Tribal Nations and that Tribal
Nations must receive direct funding allocations and party with state governments for all DHS grant
programs. USET SPF will continue to advocate for these priorities as DHS seeks to update relevant
guidance and activities related to implementing environmental justice directives for Tribal Nations.

Infrastructure

USET Tribal Infrastructure Development Program Produces New Educational Video, Other
Resources

The USET Tribal Infrastructure Development Program is proud to present the first in a series of
educational videos, entitled "Opportunities for Tribal Nations Under the Inflation Reduction Act.”
Enacted in 2022, the Inflation Reduction Act contains $690 million in direct funding for Tribal
Nations and billions in eligibility for clean energy projects, tax credits, climate resilience and more.

Established in 2023, the USET Tribal Infrastructure Development Program is a national outreach and
education effort to increase awareness of and access to recently enacted infrastructure funding in
Indian Country. We have established this program to help ensure Tribal Nations understand potential
new funding opportunities, as well as provide advocacy for Tribal interests, both on and off our
homelands. We have recently provided several in-person presentations, including at the 2024
Reservation Economic Summit. Please visit our webpage for more information.

Litigation

U.S. Supreme Court Denies Petition for Certiorari in Mashpee Trust Acquisition Case,
Littlefield v. Department of the Interior

On April 1, 2024, the United States Supreme Court denied a Petition for Certiorari challenging the
Department of the Interior’s acquisition of land into trust for the Mashpee Wampanoag Tribe.

"We rejoice with our Mashpee relatives as they turn the page on this painful chapter and look
forward toward the continued restoration of their homelands and Nation rebuilding," said
USET/USET SPF President, Chief Kirk Francis.

This decision is part of a larger story spanning years and multiple rounds of litigation. In 2009, the
Supreme Court in Carcieri v. Salazar interpreted the Indian Reorganization Act (IRA) to require a
Tribal Nation to have been “under Federal jurisdiction” when the IRA was enacted in 1934 to be
eligible to acquire trust land under the IRA’s first definition of “Indian.”

In 2015, Interior approved a trust acquisition under the IRA for Mashpee, but it did so under the
IRA’s second definition of “Indian,” thereby avoiding the under federal jurisdiction assessment.
Plaintiffs challenged that decision, and a reviewing court said the second definition still requires a
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Tribal Nation to have been under federal jurisdiction in 1934. The court vacated and remanded the
decision back to Interior to determine whether Mashpee was under federal jurisdiction in 1934.

In 2018, Interior issued a new decision, this time taking the position that Mashpee was not under
federal jurisdiction in 1934. Mashpee challenged that decision, and USET SPF prepared an amicus
brief in support of Mashpee. We informed the court that Interior was undertaking a series of actions
to restrict its trust acquisition authority—including revoking the 2014 Carcieri M-Opinion and issuing
new guidance—without a legal impetus to do so, in violation of its legal obligations to interpret its
IRA trust acquisition authority broadly, and without Tribal consultation. The court struck down
Interior’s decision, concluding Interior had not properly applied its own standards. Again, the
decision was vacated and remanded to Interior, with direction to issue a decision consistent with the
2014 M-Opinion’s standards and the evidence permitted therein, Interior’s prior decisions applying
those standards, and the court’s own decision.

In 2021, Interior issued a decision that was positive for Mashpee, concluding Mashpee was under
federal jurisdiction in 1934 and therefore eligible to acquire trust land under the IRA in accordance
with the Carcieri decision. Again, plaintiffs challenged that decision, which was upheld by the lower
court and then the U.S. Court of Appeals for the First Circuit.

Thereafter, the case came before the U.S. Supreme Court on a Petition for Certiorari. On April 1,
2024, the Court denied the Petition. We celebrate what we hope is the end of Mashpee’s journey to its
recognized status as eligible for trust land under the IRA. Mashpee can now continue its efforts to
rebuild its homelands with the certainty that they will remain in trust.

The Case Number before the U.S. Supreme Court is 23-839, and the Case Number before the U.S.
Court of Appeals for the First Circuit is 23-1197.

Natural Resources

USET SPF Submits Comments to EPA on Draft Meaningful Involvement Policy

On January 16, 2024, USET SPF submitted comments to the Environmental Protection Agency’s
(EPA), “Achieving Health and Environmental Protection Through EPA’s Meaningful Involvement
Draft Policy” (draft EPA Meaningful Involvement Policy, or draft Policy). Initially published in 2003,
the draft Policy proposed revisions intended for use by EPA staff to design public outreach on EPA
decisions and consider public input. While this draft Policy is meant for EPA staff to conduct
outreach on EPA decisions affecting private individuals and the public, USET SPF raised serious
concerns about how Tribal Nations and Indigenous peoples are included in this policy, often
interchangeably and as members of “the public.” Further, we noted that there were several references
throughout the draft Policy stating that EPA will consult with Indigenous peoples on areas such as
developing an Indigenous Knowledge plan or an environmental justice plan.

USET SPF strongly emphasized to EPA that the duly elected and appointed leaders of Tribal Nations,
and/or their designees, are the only individuals that EPA should consult with on a Nation-to-Nation
basis. We noted, however, that Tribal Leaders should have the opportunity to include and confer with
their respective expert staff during every consultation, just as federal officials do. This may include
having Tribal spiritual and cultural leaders and cultural/natural resource officers in these
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consultations to provide the necessary cultural and technical expertise. We emphasized that EPA
must recognize and acknowledge that duly elected or appointed Tribal Leaders are the sole arbiters
on whether non-leadership staff and individuals should participate in consultations, not the federal
government.

Further, USET SPF raised privacy concerns regarding Freedom of Information Act (FOIA) requests
and the protection of sensitive Tribal cultural information. We noted that on several pages of the
draft Meaningful Involvement Policy several laws and a paragraph pertaining to Personally
Identifiable Information (PII) are referenced. These laws included FOIA and requirements under the
Privacy Act, the Paperwork Reduction Act, and protecting PII. Although this section was meant to
guide EPA staff on the legal requirements to collect information and maintain records of this
information obtained from private individuals, it did not include references to the protection of
sensitive information obtained from Tribal Nations. USET SPF expressed concern on how FOIA is
being used by non-Tribal entities to access sensitive Tribal cultural information from federal
agencies. We strongly urged that, prior to gathering information from Tribal Nations and our
citizens, EPA should consult its attorneys for advice on what records may be required to be disclosed
under FOIA and what legal protections might exist to withhold or protect our sensitive information.
We also urged EPA to be transparent with Tribal Nations about the risks of potential FOIA disclosure
of sensitive Tribal cultural information and make such risks clear in advance of collecting
information.

Other

Because There Is Strength In Unity. A Call for Action and Solidarity Amid National Division | A
Message from USET/USET SPF President Kirk Francis

During his recent opening remarks at United South and Eastern Tribes Sovereignty Protection Fund
(USET SPF) Impact Week, President Kirk Francis said, "We are planting the seeds of a more
appropriate diplomatic model that would require the United States to engage us with the dignity and
respect that we deserve...We call for a new era of federal Indian law and policy grounded in
diplomacy.” These remarks and video seek to set our organizational tone for the upcoming year and
call for Indian Country’s collective solidarity amidst efforts to sow division and cloud our message.
President Francis encourages Tribal Nations to confront our challenges in order reclaim our power
and utilize our strength to take our rightful place as strong, sovereign Indigenous governments. His
message is one of hope and unity as we approach this year and all that is ahead for USET/USET SPF.
Click here to see the entire video.

Restrictive Settlement Acts

USET SPF Sends Letter to DOI Requesting M-Opinion on RSAs

On January 12, 2024, USET SPF wrote to the Department of the Interior Solicitor’s Office to request
an M-Opinion addressing the longstanding issue of Restrictive Settlement Acts (RSA). Several USET
SPF member Tribal Nations experience inequitable treatment under RSAs, including barriers to

% The Beatin DC: January - March 2024 Page 18



https://www.youtube.com/watch?v=zOAQkyge3J4
https://www.usetinc.org/wp-content/uploads/2024/01/2024.01.12-USET-Ltr-to-DOI-re-RSA-M-Opinion.pdf

accessing federal Indian laws created for Tribal Nations’ benefit and to promote inherent Tribal
sovereign rights and authorities, even though these laws are available to other federally recognized
Tribal Nations. USET SPF has long advocated to the Department of the Interior (Department), as our
trustee, for favorable legal interpretations supporting, promoting, and protecting the inherent Tribal
sovereignty of RSA Tribal Nations to ensure consistency in treatment of all Tribal Nations. These
efforts included a meeting with the Solicitor’s Office, Assistant Secretary — Indian Affairs’ Office, and
others last year during which we discussed a potential M-Opinion. This written request follows up on
that discussion and the July 4, 2023 letter that followed it.

In our request, we ask that this M-Opinion: (1) acknowledge that RSAs contradict current federal
Indian policy by hampering self-determination and treating Tribal Nations differently from each
other and that the Department’s trust and treaty obligations supersede obligations to other entities,
such as states; and (2) mandate the Department in its statutory interpretations—including when
promulgating regulations—minimize ongoing harm to RSA Tribal Nations both by (i) interpreting
harmful RSA provisions narrowly and (ii) interpreting the provisions of beneficial federal statutes and
RSA provisions to find an implied repeal of harmful RSA provisions where possible.

USET SPF has had subsequent conversations with the Solicitor’s Office regarding the issuance of this
M-Opinion and continues to advocate for action from the Department. We will provide additional
updates as they develop.

Treasury

TTAC Convenes Public Meeting in January, Advocates for Action on Tribal Priorities

On January 24™, the Tribal Treasury Advisory Committee (TTAC) held its 13™ public meeting in
Washington, DC. During the meeting, the TTAC, including Mashantucket Pequot Chairman, Rodney
Butler, heard from representatives from a variety of federal agencies, both inside and outside of
Treasury. This included receiving a presentation from the White House regarding its implementation
of Executive Order (EO) 14112 on Reforming Federal Funding and Support for Tribal Nations to Better
Embrace Our Trust Responsibilities and Promote the Next Era of Tribal Self-Determination.

The TTAC also received updates from the Internal Revenue Service (IRS), which has been deliberating
over two major Tribal priorities: the issuance of proposed regulations implementing the General
Welfare Exclusion Act (GWE) (legislation that was passed in 2014) and the issuance of guidance
regarding the tax status of Tribally chartered corporations (which Tribal Nations have been seeking
for decades). Progress on these priorities remains subject to excessive delay on the part of IRS and
the agency could not give the TTAC concrete timelines for when to expect either work product.

TTAC members expressed frustration with ongoing delays, with Chairman Butler stating,

“IRS has a responsibility to adopt Tribal tax guidance that incorporates support for tribal self-
determination and self-governance. Tribal Nations have long awaited tax guidance on critical
issues related to our economic growth and the welfare of our citizens and specifically, as has been
mentioned the GWE. And we've been waiting for that guidance for over ten years now. It's just
unacceptable.”
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Tribal leaders echoed these sentiments during the public comment period, with USET/USET SPF
President, Chief Kirk Francis, saying,

“USET Sovereignty Protection Fund and most of Indian Country have consistently provided
comments that Tribal Nations want guidance that affirms that Tribally owned chartered business
entities, whether wholly, jointly, or majority owned, share the same tax status as the Tribal
government. So we are confused as to what is causing the delay. If the IRS or Treasury disagrees
with Indian Country's views, then there needs to be a transparent and honest conversation about
that disagreement in efforts to find resolution. Otherwise, the lack of guidance seems to suggest
that the agencies are failing to prioritize these matters, which seems contrary to both laws passed
by Congress and President Biden's recent executive order...”

USET SPF has stressed via comments and other types of engagements with Treasury that the GWE
regulations and Tribally chartered corporations guidance are of critical importance to advancing
economic development in Indian Country, and recognizing our sovereignty and self-determination.
As the Biden Administration enters the final year of its first term, the time is now to take meaningful
action on the long-standing priorities. We will continue to advocate for the timely issuance of
positive policy from the IRS and Treasury, as well as provide support to the TTAC, and share further
information as it develops. For more information about the January 2024 TTAC meeting, please see
the meeting minutes here.

USDA

USET SPF Writes to USDA Expressing Concern on Award of Funds for Resilient Food Systems
Infrastructure Program

On March 15, 2024, USET SPF sent a letter to the U.S. Department of Agriculture (USDA), Agricultural
Marketing Service (AMS), and the USDA Office of Tribal Relations (OTR) expressing concerns with
the award of funds for the Resilient Food Systems Infrastructure (RFSI) Program absent proper
engagement and consultation with Tribal Nations. The Program is administered by the USDA AMS
and provides funds to any agency, commission, or department responsible for agriculture within the
50 states and the U.S. territories. The intent of the Program is to build resilience in the middle of the
food supply chain by providing increased access to markets for small and mid-sized farms and food
businesses. State agriculture departments are to make competitive subaward Program funds to
support infrastructure in the middle of the supply chain for domestic small and mid-sized food and
farm businesses and other eligible entities.

USET SPF expressed understanding that the Program was established to create cooperative
agreements between USDA AMS and state agriculture departments for these subawards. However, we
expressed disappointment that USDA AMS failed to include Tribal Nations, our agriculture
departments, and Tribally owned and operated agriculture and aquaculture enterprises in this
program. Due to this neglect, Tribal Nations, and our agriculture and aquaculture enterprises have
been essentially excluded from accessing these critical funds to contribute to and participate in the
agriculture supply chain. Further, with the limited funds available to states under the current RFSI
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Program, the absence of a Tribal set-aside, and the highly competitive nature of the grant, Tribal
Nations and our agriculture and aquaculture entities are further excluded from participating in the
RFSI Program.

On March 26, 2024, USET SPF received a response from USDA OTR stating that all funds provided for
the RFSI Program have been obligated and that it received a one-time authorization and
appropriation. USDA OTR acknowledged that while the Program was imperfect, it worked with all
state agencies to further Tribal outreach regarding funding opportunities and encouraged state
agencies to consider applications from federally recognized Tribal governments—or applications
where the majority of beneficiaries are Tribal citizens—as eligible for priority funding. Should this
program be reauthorized by Congress in the future USET SPF will advocate for a Tribal-specific set
aside to the RFSI Program to ensure Tribal Nations are directly eligible to apply for and receive funds.
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