
� ORIGINS AND BASICS OF TRIBAL NATION– 
UNITED STATES DIPLOMATIC RELATIONS

The long history of the United States’ failure to uphold 
its trust and treaty obligations to Tribal Nations, and, 
specifically, its funding obligations, has resulted in a dire 
situation requiring a significant investment to bring Tribal 
Nations up to an adequate baseline. A Marshall Plan 
for Tribal Nations would serve as the infusion of capital 
necessary for this task.

A.	 TRIBAL NATIONS HAVE BEEN INHERENT POLITICAL 
SOVEREIGNS SINCE TIME IMMEMORIAL

It is critical at the outset to have and hold a clear 
understanding of the status of Tribal Nations, which here 
refers to the 574 federally recognized Tribal Nations that 
are engaged in direct political relationships with the U.S. 
government today.

Tribal Nations are independent political sovereigns, and our 
people are our citizens. We are not a conquered people, we 
are not membership groups, and we are not stakeholders in 
an interest group. Our Tribal citizens have been governed by 
our respective Tribal governments since time immemorial. 
This self-governance of our communities continues today. 
In fact, it was not until 1924 that Tribal citizens became 
dual citizens of the United States pursuant to the Indian 
Citizenship Act. Our dual citizenship required an act of 
Congress, as the U.S. Supreme Court held that Native 
people were not citizens under the Fourteenth Amendment 
of the U.S. Constitution and had never been naturalized as 
American citizens through a treaty. We, the first peoples of 
this land, were the last to be collectively granted the rights 
that flow from American citizenship.

Each Tribal Nation is an individual political sovereign 
possessing inherent powers of self-governance and authority 
over our citizens, lands, and resources. We have exercised 
this authority since time immemorial. We are distinct in 
terms of our respective internal governing structures. 
We are also geographically, socio-politically, culturally, 
and linguistically diverse. Each of these aspects of Tribal 
sovereignty and identity must be respected and accounted 
for in the Nation-to-Nation relationship.

Tribal Nations have engaged in international diplomacy 
prior to and since our first sustained contact with European 
powers began. Before contact, Tribal Nations were 
sophisticated governments and economic powers in our own 
right with vast trading networks that stretched into modern-
day Canada, Mexico, and Central America. After contact, we 

remained highly entrepreneurial in business arrangements, 
including with early European explorers and colonists, 
involving furs, goods, agriculture, and other products and 
services. Trade with Tribal Nations became increasingly 
lucrative as colonial activity in the Americas spread. 
European powers fought with one another for political 
domination to monopolize Tribal trade opportunities and to 
exploit Tribal resources.

In addition to economic interactions, Tribal Nations have 
been involved in political relationships with the United 
States since before its founding. The governments of the 
colonies, the First and Second Continental Congresses, and 
the nascent United States sought co-existence with Tribal 
Nations. This was advanced through political, military, and 
trade alliances and peace agreements, as evidenced by the 
earliest legislative acts and treaties entered into by the 
United States.

The Second Continental Congress recognized three 
sovereign units of government in the U.S. Constitution: Tribal 
Nations, the federal government, and state governments. 
For example, Article I, Section 8 of the Constitution gives 
Congress the power “to regulate commerce with foreign 
nations, and among the several states, and with the Indian 
tribes.” Known as the “Indian Commerce Clause,” this 
language is reflective of early federal leaders’ understanding 
of Tribal Nations as distinct political entities outside of 
the body politic of the U.S. government. As a result, the 
federal government was to engage with us directly in a 
diplomatic Nation-to-Nation relationship. Further, the Second 
Continental Congress determined the apportionment of 
congressional representatives under Article I, Section 2 
by “excluding Indians not taxed” from the U.S. population. 
This language was intended as a recognition of the distinct 
political status of Tribal Nations and Native people that sets 
us apart from the general American populace. This approach 
to congressional apportionment, rooted as it is in the 
recognition of Tribal sovereignty, was carried forward in the 
Fourteenth Amendment to the Constitution following the Civil 
War, in which Congress once again calculated population 
data by “excluding Indians not taxed.”

Early U.S. Supreme Court cases also reflect the United 
States’ understanding that Tribal Nations are inherently 
sovereign governmental entities and that the Constitution 
recognized us as such. As the Supreme Court explained in 
one of its earliest Indian law cases:
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The Indian nations had always been considered as 
distinct, independent political communities, retaining 
their original natural rights, as the undisputed 
possessors of the soil, from time immemorial . . . . The 
very term “nation,” so generally applied to them, means 
“a people distinct from others.” . . . The words “treaty” 
and “nation” are words of our own language, selected in 
our diplomatic and legislative proceedings, by ourselves, 
having each a definite and well understood meaning. We 
have applied them to Indians, as we have applied them 
to the other nations of the earth. They are applied to all 
in the same sense.

Thus, Tribal Nations were recognized at America’s founding 
as vested with powers of inherent sovereign authority. 
Presumably, treaties are only made and acknowledged with 
other sovereign nations—and the United States negotiated 
over 600 treaties with the various Tribal Nations. Therefore, 
Tribal Nations are not a subordinate part of the American 
federalist system. We remain and have always been—despite 
legal fictions and other efforts to strip us of these powers 
and authorities—parallel governments exercising our own 
sovereignty alongside that of the federal government and the 
states.

B.	 AMERICA IS BUILT UPON DIMINISHMENT OF TRIBAL 
HOMELANDS AND SOVEREIGNTY

Although the United States has always recognized Tribal 
Nations as inherently sovereign entities, it has taken action 
throughout time to diminish our sovereign rights and 
authorities, including with regard to our land holdings and 
other resources. It is through this diminishment that the 
United States has amassed its land base, wealth, and power.

Federal Indian law sits atop the Doctrine of Discovery, 
which was articulated in a Papal Bull that colonizers have 
long used to justify taking Indigenous peoples’ lands and 
resources. In 1493, Pope Alexander VI declared that all land 
not inhabited by Christians was available for “discovery” 
and colonization by the Spanish Crown. The declaration, of 
course, had no lawful impact on the inherent sovereignty 
of Tribal Nations. Yet it irrevocably shaped how European 
colonizers approached their territorial expansion in the 
Americas to the detriment of Tribal interests and the sanctity 
of our cultures, religions, and citizens’ welfare. European 
powers, and eventually the United States, used the Doctrine 
of Discovery to justify horrific crimes and abuses against 
Indigenous peoples, along with the seizure of our lands and 
resources. The doctrine was incorporated into American 
jurisprudence within the “Marshall Trilogy” of U.S. Supreme 
Court cases in the early 1800s, as we discuss elsewhere in 
this document.

Utilizing the Doctrine of Discovery, the United States took 
the vast majority of Tribal Nations’ lands and resources. The 

land base that compromises the modern-day United States 
of America was, and remains, Tribal homelands. The United 
States’ territory covers a cumulative area of approximately 
2.274 billion acres. Of this, only 100 million acres (4.4%) is 
recognized by the United States as Tribal land today, and 
just over half of that meager amount—56.2 million acres—is 
held in trust by the federal government for the beneficial 
occupancy of Tribal Nations and Tribal citizens. The total 
amount of land held in trust thus represents just 2.47% of the 
United States’ overall territory.

The land and resources (for example, coal, oil, natural 
gas, uranium, timber) the United States has taken from 
us are extremely valuable. As of 2019, the estimated 
total overall value of all lands and associated natural 
resources comprising the territory of the 50 states was 
worth over $34.6 trillion. The tremendous value of U.S. land 
and resources is the foundation upon which the federal 
government has been able to build itself into one of the most 
powerful countries the world has ever known.

The United States’ acquisition of Tribal Nations’ lands and 
resources came largely as a result of one or more of the 
following: forced cessions, coercion, and outright theft. 
Later, acquisitions came through the gradual deterioration of 
federal policies toward Tribal Nations from those grounded 
in mutually respectful political negotiations to those that 
unilaterally sought the outright assimilation of our people 
and termination of Tribal sovereignty and societies. Over 
time, the original understandings of Tribal sovereignty 
recognized in the U.S. Constitution were skewed by the 
insidious expansion of the philosophical underpinnings 
of the Doctrine of Discovery into American jurisprudence 
and the willingness of Congress to develop federal Indian 
policies that satisfied the insatiable hunger of settlers and 
developers for the remaining homelands and resources of 
Tribal Nations. For example, the U.S. Supreme Court came 
to interpret the Indian Commerce Clause, Article I, Section 
8 of the Constitution, to mean that Congress has “plenary 
power” over Indian affairs to act as it sees fit with regard to 
Tribal Nations and our rights—a concept neither intended 
nor advanced in the Constitution nor by its drafters. As an 
outgrowth, according to Supreme Court precedent that 
has evolved to serve the interests of the United States as 
colonizer, even Tribal homelands and other rights protected 
via treaties may be unilaterally abolished, if done so clearly 
and explicitly by Congress.

One of the most egregious examples of the United States’ 
outright theft of homelands is witnessed in its reaction to the 
discovery of gold on the Great Sioux Reservation in the Paha 
Sápa (Black Hills). The Paha Sápa are part of the origin story 
and recognized ancestral territory of the Oceti Ŝakowiŋ or 
“Seven Council Fires” (more commonly known as the Great 
Sioux Nation) of the Great Plains. The Great Sioux Nation 
fought for and secured their continued Tribal sovereignty 
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over their sacred lands pursuant to the Fort Laramie Treaty 
of 1868. The Treaty established the Great Sioux Reservation 
and designated the Paha Sápa for the exclusive use of the 
Lakota and the other members of the Great Sioux Nation. 
Just four years later, however, gold was discovered on 
the Treaty-reserved land. The United States immediately 
sought to claim the land by renegotiating the Treaty, which 
failed time and again to meet the requisite ratification of 
three-fourths of the male population of the signatory Tribal 
Nations. The United States ultimately reneged on the Treaty, 
relocating the signatory Tribal Nations by military force 
and confining their citizens to harsh reservations to open 
the way for gold mining. The federal theft of the Paha Sápa 
was recognized by the Supreme Court in 1980. The federal 
government was ordered to pay “just compensation” with 
interest; however, the Great Sioux Nation has refused to 
accept the proposed settlement—today valued at nearly $2 
billion—and demand the return of the Paha Sápa to Tribal 
control. Their demand remains unanswered.

The federal deceit illustrated by the Paha Sápa story is but 
a single example representative of the repeated broken 
promises and unjust actions committed by the United States 
against Tribal Nations. Where Tribal presence becomes an 
“inconvenience” to federal or private development of certain 
lands or resources, our communities have been the ones 
who pay the price in forced relocations, denied rights to our 
historic and sacred lands, and diminished areas of occupancy 
within our ancestral lands. Further, allotment and the loss 
of Tribal land through fraud, nefarious dealings, and outright 
theft were also frequent. The compounding effects of these 
injustices continue to negatively impact our communities 
today.

Historically, the federal government sought to seize control 
of Tribal lands and resources in primarily one of two ways: 
through relocation of Tribal Nations to new land bases, 
sometimes hundreds of miles away, often with limited natural 
resources and development potential; or by authorizing 
Tribal Nations to remain in our ancestral homelands but with 
a significant diminishment in size of Tribally-held territory 
and usually in the least agriculturally productive area of 
those lands. The ancestral lands Tribal Nations lost under 
treaties of cession were coerced by threat and theft and 
were generally rich in timber, wildlife, waterways, fertile 
soils, and other characteristics that supported thriving 
populations. These valuable lands are now held as federal, 
state, or private property and represent an additional source 
of systemic poverty, degraded jurisdictional authority, and 
loss of access to sacred and ceremonial sites. The story of 
the sacred Paha Sápa is a critical illustration of the United 
States’ policy of disenfranchising Tribal Nations to obtain 
control of resources on Tribal lands despite Tribal rights and 
federal promises to honor our territorial sovereignty.

Today, the territorial jurisdiction of Tribal Nations is confined 
to a mixture of reservation, limited fee, and trust land. The 
federally imposed Tribal land system (i.e., reservation and 
trust land) does not align with Tribal realities or values. Our 
interests and practices extend beyond Western concepts of 
jurisdictional boundaries. For instance, Tribal Nations are 
intimately tied to countless sacred and culturally significant 
sites whose importance almost defies comprehension. They 
hold the bones of our ancestors, connect us to our origin 
stories, are sites of ceremony and spiritual presence, grow 
our medicinal plants and traditional foods, and, in some 
cases, the places themselves are alive and deeply respected 
as such. These sites may be located at great distances from 
federally designated Tribal lands. Yet, Tribal Nations continue 
to fight to preserve our interests beyond the reservation 
system and to regain our homelands, which are central to 
our existence as peoples and as governments in service to 
our communities. All the while, the United States has profited 
from essential environmental, agricultural, and cultural 
knowledge that Tribal Nations have cultivated over countless 
generations of intimate connection to our ancestral lands.

The American public has directly benefited from the 
diminishment of Tribal homelands and resources. Each acre 
ceded or stolen from Tribal Nations became an acre available 
for settlement and development, whether by private citizens 
or federal, state, or local governments. It should go without 
saying—and yet still requires persistent reiteration—that 
the “American dream” is only made possible by the direct 
and ongoing occupation of Tribal homelands. The American 
people, as individuals and as a whole, are the beneficiaries of 
this ongoing, pervasive, and long-lasting harm.

C.	 UNITED STATES OWES PERPETUAL TRUST AND 
TREATY OBLIGATIONS TO TRIBAL NATIONS

Rooted in its taking of Tribal Nations’ lands and resources 
and in its actions to prevent the exercise of our sovereign 
rights and authorities, the United States owes unique trust 
and treaty obligations to Tribal Nations and Native people. 
The United States’ removal of Tribal Nations’ resources 
and authorities often took away the very means necessary 
for Tribal Nations to provide for our people. So long as 
the United States and its citizens continue to benefit from 
these takings, the country must fully honor its promises 
and obligations. The uneven exchange of Tribal lands and 
resources for federal trust and treaty obligations is a debt 
that exists in perpetuity.

The United States’ recognition of its own trust and treaty 
obligations owed to Tribal Nations is almost as old as the 
country itself. The dominant jurisprudential framework 
associated with the federal trust obligation is articulated in 
a trio of early nineteenth century U.S. Supreme Court cases 
referred to as the “Marshall Trilogy.” Chief Justice John 
Marshall penned the decisions ostensibly to determine the 
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legal status of Tribally occupied lands. However, they were 
actually used to justify the United States’ forced removal and 
restrictions on the exercise of sovereignty of Tribal Nations. 
Pursuant to the Doctrine of Discovery, the Supreme Court 
held in the first Marshall Trilogy case that Tribal Nations 
had only a right to “occupy” our ancestral lands, and this 
right of aboriginal occupation could be extinguished by 
the United States. In the second case, the Supreme Court 
conceptualized Tribal Nations as “domestic dependent 
nation[s]” involved in a ward-guardian relationship in which 
the United States was obliged to protect our interests. In 
the third case, the Supreme Court held that this relationship 
was exclusively between Tribal Nations and the federal 
government, meaning states had no power over the internal 
affairs of Tribal Nations, as we retained inherent rights of 
self-governance within our territorial boundaries that were 
“not only acknowledged, but guaranteed by the United 
States.”

Despite the racist and paternalistic frameworks of these 
decisions, the Marshall Trilogy clearly establishes the 
foundations of the federal government’s politically based 
trust obligations to protect the interests of Tribal Nations. 
Other units of government, including states and localities, 
have no place in this relationship. Similarly, Tribal Nations 
are the only units of government to which the federal 
government owes such a trust obligation. No other entities, 
domestic or foreign, share this type of political relationship 
with the United States.

The United States’ trust obligation extends throughout each 
branch of the federal government and applies to all federal 
officials and employees at all levels, without exception. This 
obligation manifests in federal policies such as the legal 
requirement to consult with Tribal leaders on any federal 
action that may impact Tribal interests, as well as in the 
appropriations process through which Congress funds 
programs serving Tribal Nations.

Additionally, the trust obligation extends to all federally 
recognized Tribal Nations, regardless of the treaty status 
of an individual Tribal Nation. While the specific taking of 
certain Tribal land and resources was memorialized through 
treaties, the application of the trust obligation extends to all 
Tribal Nations.

The trust obligation, including with regard to federal 
funding, exists in perpetuity. The purpose of funding 
delivered to Tribal Nations by the federal government is 
often misunderstood to be solely for alleviating poverty 
within Tribal Nations. While some Tribal Nations and Native 
people do experience extreme lingering poverty as a result 
of actions taken by the federal government, this is not 
the reason for the United States’ required investment of 
resources in Tribal Nations. These resources and services 
are delivered to Tribal Nations as payment on a debt for 

our massive cession of land and resources to the federal 
government to create the United States. This permanent 
obligation does not change with our economic status. It is not 
a “needs-based” obligation.

As a result, all actors within the federal government must 
consistently protect the interests of all Tribal Nations in 
every policy and action they undertake. The United States 
must also pay the debt it owes to us in perpetuity for taking 
our lands and resources, including through providing funding 
to Tribal Nations so that we may fund our governments and 
provide services to our citizens. This solemn responsibility 
is affirmed in the U.S. Constitution, treaties, federal statutes, 
executive orders, U.S. Supreme Court precedent, and other 
agreements, which demonstrate the United States’ collective 
trust and treaty obligations owed to all Tribal Nations.

D.	 UNFULFILLED TRUST AND TREATY OBLIGATIONS

For all the invaluable lands and resources that Tribal Nations 
have provided to the federal government, and despite the 
United States’ own recognition of the trust obligation it owes 
in exchange, the United States has consistently failed to 
uphold its trust and treaty obligations.

1.	 Failures of Past Federal Indian Policy Eras

The United States has adopted different policies over 
the centuries toward Tribal Nations, and the federal 
government’s perceived obligations to us have shifted in 
response to the prevailing political winds of each era.

The variance across federal policies has caused severe 
disruption to and disequilibrium in federal Indian affairs, 
with negative impacts on Tribal sovereignty and economies. 
It has also led to departure from the original model of the 
Nation-to-Nation diplomatic relationship founded on a mutual 
recognition of the sovereignty of Tribal Nations and the 
United States. Instead, Tribal Nations are now generally, 
and inappropriately, treated as subordinate to the federal 
government and, at times, even to the states. Indeed, these 
inconsistent federal policies have only resulted in further 
takings and thus heightened the trust obligations already 
owed by the United States to Tribal Nations.

Federal Indian policy between 1830 and 1968 was primarily 
designed to restrict Tribal sovereignty, assimilate Native 
people, and limit the provision of programs and services by 
the federal government to Tribal Nations. It began with the 
enactment of the Indian Removal Act of 1830, authorizing the 
forced relocation of Tribal Nations to make way for seizure 
of lands and resources in violation of Tribal sovereignty and 
treaty rights. The effects of this policy were devastating, 
impacting those Tribal Nations that relocated as well as 
those that remained in their ancestral lands. Numerous 
treaties were entered into in which Tribal Nations ceded 

76



vast tracts of land in exchange for reservations and the 
preservation of usufructuary (hunting, fishing, and gathering) 
rights in our ceded territories. Despite these promises, 
thousands of Tribal communities were displaced and 
hundreds of millions of acres of ancestral homelands were 
lost. The bitterness of the United States’ betrayal of its trust 
and treaty obligations has become a familiar taste in federal 
Indian policy.

The United States turned next toward a policy of assimilation 
with the intent of eradicating Tribal identities and, 
correlatively, weakening Tribal sovereignty. The generic 
term “assimilation policy” actually masks the true policy: 
ethnocide. Ethnocide is the intentional killing of culture and 
is considered an act of genocide under the U.N. Convention 
(1948). The U.S. took a bifurcated approach. The first core 
policy systemically targeted Native children for “civilization” 
through a national network of boarding schools run in 
alignment with the doctrine of “Kill the Indian and Save the 
Man.” The second core policy aimed to break apart Tribal 
land bases under the General Allotment Act of 1887, which 
decreased and fractionated Tribal lands already drastically 
reduced by treaties of cession and forced removal. Together, 
these policies devastated Tribal Nations, disrupting the 
transmission of cultural identities and fractionating Tribal 
lands with ramifications that echo starkly into the present 
day. More than 90 million acres of Tribal lands were lost 
during this period, and that number grew over the ensuing 
decades. Today, fractionation remains a jurisdictional 
nightmare for many Tribal governments.

After over 100 years of direct attacks on Tribal sovereignty 
and identity, the detrimental effects of the federal 
government’s Indian policies became impossible for 
Congress to continue to ignore, both morally and legally. Yet, 
it took a privately published report in 1928 commissioned 
by the Institute for Government Research and funded by 
the Rockefeller Foundation to provide the public pressure 
needed for Congress to act. Known colloquially as the 
“Meriam Report,” this document compiled data and analyzed 
the effects of federal policies on the quality of life on Tribal 
reservations and within the boarding schools. It outlined 
major changes that needed to be made at the national level 
to address historic injustices inflicted on Tribal Nations.

Congress responded to the Meriam Report with the Indian 
Reorganization Act (IRA) of 1934, which ended the policy of 
allotment and reoriented the federal government to restoring 
Tribal homelands. The IRA also focused on strengthening 
Tribal governments through the dedication of resources 
to assist Tribal Nations in conducting elections, enacting 
governing documents (such as constitutions), and other 
actions. While a step in the direction of Tribal sovereignty, 
the IRA was developed unilaterally by Congress and, as 
such, lacked the nuance necessary to adapt to the internal 
governing structures of each Tribal Nation. Many of the 

challenges that we now face as Tribal governments have 
their roots in this era, during which foreign governing 
frameworks, decision-making methods, and civic engagement 
rules were imposed on our people and governments. The 
incompatibility of these approaches with our traditional 
governing and leadership structures is becoming 
increasingly manifest today.

Mere decades later, in 1953, Congress shifted gears 
again, this time seeking to terminate the United States’ 
diplomatic relationship with and federal services to Tribal 
Nations pursuant to House Concurrent Resolution 108. The 
Resolution declared that the official policy of the federal 
government toward Tribal Nations would be to sever federal 
recognition of our political statuses and cease the provision 
of services, despite the United States’ ongoing trust and 
treaty obligations. Most, though not all, of the Tribal Nations 
whose federal recognition was severed during that time have 
since been re-recognized. Those Tribal Nations that were 
restored to their rightful status under federal law have faced 
socio-economic difficulties due to the compounding effects 
of decades of unfulfilled trust and treaty obligations, lost 
economic development opportunities, and hampered exercise 
of Tribal sovereignty. Even Tribal Nations whose federal 
recognition was not terminated faced similar consequences 
during this harmful era and beyond.

In yet another instance of change in federal Indian policy, 
with the passage of the Indian Self-Determination and 
Education Assistance Act in 1975, Congress appropriately 
pivoted away from termination toward a policy favoring the 
restoration of Tribal self-determination. Presidents Lyndon 
Johnson and Richard Nixon issued messages to Congress 
in 1968 and 1970, respectively, in which they acknowledged 
the Nation-to-Nation relationship with, and federal trust 
and treaty obligations to, Tribal Nations. President Nixon 
stressed in his address that the trust obligation is owed to 
all Tribal Nations regardless of our progress towards self-
sufficiency. In the decades since federal implementation of 
Tribal self-determination policies, action has been taken to 
assess historic failings of the United States with regard to 
Tribal Nations, restore the exercise of Tribal sovereignty, 
and address the unfulfilled trust and treaty obligations that 
continue to compound with each passing year. This has been 
a positive step compared to previous policies of the United 
States, but it is still one that fundamentally falls short of 
full recognition of our Tribal sovereignty and upholding the 
United States’ trust and treaty obligations to their full extent.

The federal Indian policies of each era were largely adopted 
unilaterally by the federal government. Tribal Nations have 
repeatedly been denied a voice in shaping our own destinies. 
Federal Indian policy continues to be imbued, as the scholar 
and attorney Walter Echo-Hawk observed, “with the law 
and mindset of colonialism imported from the early law of 
nations, complete with all of its legal trappings, such as 
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the doctrines of discovery, plenary legislative power, and 
unfettered guardianship, accompanied by notions of racism 
and legal fictions created to achieve unjust results in Indian 
cases.” This pattern of unilateral federal decision-making 
regarding the authorities and rights of Tribal Nations must 
stop.

2.	 U.S. Commission on Civil Rights Findings Document 
Chronic Failure in Modern Era

If most Americans were asked about the United States’ 
mistreatment of Native people and Tribal Nations, they might 
think such topics were ancient history, but the sad reality 
is that this mistreatment continues to the present day. The 
federal government’s shortcomings relating to the provision 
of funding for Tribal Nations are cataloged in the Findings of 
the 2003 and 2018 reports of the U.S. Commission on Civil 
Rights (USCCR), among other sources.

In July 2003, the USCCR transmitted to Congress and the 
President a report titled “A Quiet Crisis: Federal Funding and 
Unmet Needs in Indian Country.” The Quiet Crisis Report 
examined the funding of federal programs intended to assist 
Native people at the U.S. Departments of Interior, Health and 
Human Services, Housing and Urban Development, Justice, 
Education, and Agriculture. In the Quiet Crisis Report, the 
USCCR assessed the “adequacy of funding provided via 
programs administered by these six agencies and the unmet 
needs that persist” across Tribal communities. The USCCR 
found that federal funding was not sufficient to address 
“basic and very urgent needs,” including health care, 
education, public safety, housing, and rural development, and 
“that significant disparities in federal funding exist between 
Native Americans and other groups in our nation, as well as 
the general population.”

In December 2018, the USCCR transmitted to Congress 
and the President the successor report to the Quiet Crisis 
Report, which was titled “Broken Promises: Continuing 
Federal Funding Shortfall for Native Americans.” The 
Broken Promises Report updated and expanded upon the 
Quiet Crisis Report. The USCCR’s transmittal letter stated: 
“Despite some progress, the crisis the Commission found in 
2003 remains, and the federal government continues to fail 
to support adequately the social and economic wellbeing of 
Native Americans.” The Commission’s Findings included the 
following:

Federal programs designed to support the social 
and economic wellbeing of Native Americans remain 
chronically underfunded and sometimes inefficiently 
structured, which leaves many basic needs in the Native 
American community unmet and contributes to the 
inequities observed in Native American communities. 
The federal government has also failed to keep 
accurate, consistent, and comprehensive records 

of federal spending on Native American programs, 
making monitoring of federal spending to meet its trust 
responsibility difficult. Tribal nations are distinctive 
sovereigns that have a special [Nation-to-Nation] 
relationship with the United States. Unequal treatment 
of tribal governments and lack of full recognition of 
the sovereign status of tribal governments by state 
and federal governments, laws, and policies diminish 
tribal self-determination and negatively impact criminal 
justice, health, education, housing and economic 
outcomes for Native Americans.

The “unmet needs” described in the USCCR reports are in 
fact a symptom of the federal government’s unfilled trust 
and treaty obligations. Both the Quiet Crisis Report and its 
successor Broken Promises Report aim to convey the depth 
and breadth of the inadequacy of federal funding to meet 
the United States’ obligations, which in turn creates the 
very serious “unmet needs” of Tribal Nations. However, as 
previously discussed, the federal government’s trust and 
treaty obligations should not be understood and treated as 
needs-based obligations; rather, it is these unfulfilled funding 
obligations that have in fact created the “need” among Tribal 
Nations. The United States’ trust and treaty obligations, 
and the funding obligations that grow from them, exist in 
perpetuity as a debt owed for its occupation of Tribal Nations’ 
lands.

3.	 U.S. Policies Have Caused Additional Inequities and 
Have Not Facilitated Recognition of Inherent Sovereign 
Authorities and Powers Over Tribal Nations’ Economies

Historic and modern federal policies have created barriers 
and inequities for Tribal Nations’ attempts to rebuild and 
grow our own economies, as well as generate our own 
government revenues. Today’s federal economic policies 
continue to fail to support Tribal Nations’ modern efforts to 
revitalize our economies. The hampering of Tribal Nations’ 
abilities to generate Tribal government revenues has 
compounded the harms done by the United States’ failure to 
fully fund its trust and treaty obligations, contributing to the 
current need for a Marshall Plan-like investment in Tribal 
Nations.

Tribal Nations in the United States endured a long history 
of asset deprivation. Colonization, forced removal, war, the 
loss of homelands, and restricted access to traditional lands 
and resources pushed Tribal Nations “into a near-assetless 
state for at least a century.” The many consequences of this 
sustained economic deprivation persist to this day. They 
manifest themselves in the form of obstacles to economic 
development that include, but are not limited to: insufficient 
access to capital; lack of small business capacity; insufficient 
workforce development, financial management training, and 
business education; regulatory constraints on land held in 
trust and land designated as restricted use (prohibiting such 
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land from being used as collateral or as property subject to 
Tribal taxes); and underdeveloped physical infrastructure.

In response to the longstanding and persistent consequences 
of these historical harms to Tribal economies, federal 
policies regarding economic growth have generally offered 
only short-term, piecemeal approaches directed at specific 
functions or programs. Most of these programs have had 
only modest impact due to their complex schemes, high 
start-up costs, limited availability, and lack of sustained 
support over time.

Furthermore, federal policies have not evolved to reflect 
that “the real drivers of recent economic change in Native 
communities are self-determination and self-governance . . . 
over Native Community resources, programs, government 
infrastructure, and plans for the future.” Research has 
shown that economic factors—such as availability of natural 
resources, high levels of educational attainment, and access 
to markets—yield greater returns once a Tribal Nation has 
the ability to harness the value of those factors through 
“culturally legitimate institutions of self-government.” 
Respect for and facilitation of Tribal Nations’ full exercise 
of sovereignty would level the playing field so that Tribal 
Nations would be positioned to make economic decisions 
according to our own objectives and generate revenues to 
support the social and economic wellbeing of our citizens.

Some Tribal Nations have succeeded in producing economic 
growth and improved per capita incomes in the past 
few decades by employing self-determined economic 
development approaches. Even so, estimates indicate that 
at current rates of growth, the per capita income of Tribal 
citizens will not achieve parity with the rest of the United 
States for at least four more decades.

Depressed economies have a circular effect. Without the 
ability to stimulate economic growth, diversify economic 
activities, and generate revenues to fund governmental 
programs and services, Tribal Nations lack the resources 
to invest in building the essential physical and human 
infrastructure necessary to attract the capital investment 
needed for Tribal economies to compete in the regional, 
national, and global marketplace.

Compounding the harm caused by the United States’ failure 
to adopt economic growth policies that enable Tribal Nations 
to create conditions to build our economies on a broader 
scale, the United States has left in place older policies, 
practices, and court rulings that continue to limit or thwart 
Tribal Nations from exercising our sovereign authority to 
stimulate our economies and generate government revenue. 
In one very significant example, the United States has taken 
a series of actions that have limited Tribal Nations’ ability 
to generate government revenue through a tax base—as 
the federal, states, and local governments do. The historical 

loss of territory and the federal government’s continued 
ownership of Tribal lands in trust status, for example, 
foreclose Tribal Nations’ ability to levy property taxes.

Lacking the ability to rely on taxation mechanisms available 
to other governments within the federal system, Tribal 
Nations have created Tribally owned businesses and 
enterprises whose earnings provide governmental revenues 
for services for our citizens. While these enterprises operate 
as “commercial” entities, their profit-making purpose is the 
generation of governmental revenue. Additionally, Tribal 
Nations have sought to attract non-Native businesses to 
locate within Tribal lands to create jobs, provide services, 
and pay Tribal taxes. Yet, federal policy and U.S. Supreme 
Court case law have made Tribal Nations’ revenue generation 
through its business enterprises and taxation of non-Native 
economic activities on Tribal land extremely difficult.

As sovereign governments, Tribal Nations have the right 
and authority to tax economic activity within our territories, 
including the activities of Natives and non-Natives alike, 
should we choose to do so. The U.S. Supreme Court affirmed 
this authority, stating: “The power to tax is an essential 
attribute of Indian sovereignty because it is a necessary 
instrument of self-government and territorial management. 
This power enables a tribal government to raise revenue 
for its essential services.” Yet, the Supreme Court soon 
undermined this authority by creating a “flexible preemption 
analysis” that has, under certain conditions, allowed states 
and local governments to reach into Tribal lands to levy 
taxes on the economic activities of non-Natives within Tribal 
Nations’ borders. In so doing, the Supreme Court walked 
away from its prior decisions barring state intrusion into the 
regulatory affairs of Tribal Nations.

Under the Supreme Court’s “flexible preemption analysis,” 
a state or local government may be permitted to impose 
its taxes on non-Native business activity within a Tribal 
Nation’s jurisdiction if a court finds the state or local 
government’s interest in the tax outweighs the Tribal and 
federal interests in preempting that tax. Thus, instead of 
wholly ousting state authority from Tribal Nations’ lands, 
state and local governments have been allowed to tax certain 
on-reservation economic activity. In effect, they are even able 
to tax the economic activity of a Tribal Nation itself when 
it engages in commerce with non-Natives. Their taxation 
reach is permitted even if the Tribal Nation’s commerce is 
conducted solely for the purpose of generating tax revenues 
for government operations.

Under this scenario, since both the Tribal Nation and the 
state governmental entity have the authority to tax the same 
transaction, the problem has been characterized as one of 
“dual taxation.” As a practical economic matter, however, 
the state governmental entity’s tax operates to displace the 
Tribal Nation’s tax. A Tribal Nation’s sovereign choice to levy 
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its own taxes on business activity within its borders is wholly 
undermined. A Tribal Nation would profoundly alter its ability 
to attract businesses to locate on its Tribal lands when those 
businesses are subject to both the outside state jurisdiction’s 
tax and a Tribal tax. Thus, with state taxation applicable 
to non-Natives conducting business on Tribal lands, Tribal 
Nations are required, as a matter of economic necessity, to 
forego our own authority to tax.

Further, even if a Tribal Nation offers complete Tribal tax 
immunity to locate on Tribal lands, the non-Native business 
does not yield a tax rate any lower than the existing state 
tax rate that is available off-reservation—creating no tax 
incentive to locate on Tribal land. And the additional tax 
uncertainties created by the U.S. Supreme Court’s flexible 
preemption analysis often chill investment and further limit 
opportunities for Tribal Nations to generate revenues from 
business activities within our borders. Despite the stated 
federal policy of promoting Tribal self-determination, the 
modern federal policies discussed here serve to perpetuate 
an uneven playing field on which Tribal Nations must make 
economic decisions for the social and economic wellbeing of 
our citizens.

E.	 SHIFTING TO NEW DIPLOMACY MODEL OF TRIBAL 
NATION–UNITED STATES RELATIONS

Federal Indian law—and its current trust model between the 
United States and Tribal Nations—is inherently paternalistic, 
unjust, antiquated, and discriminatory. It is time for a change.

As discussed previously, federal Indian law relies on 
the Doctrine of Discovery, a legal fiction that purports to 
provide authority to colonizers to unilaterally take lands 
and resources from Indigenous peoples based on the faulty 
and morally corrupt premise that Indigenous peoples 
are not deserving of full property rights. With this dark 
underpinning, federal Indian law as it currently exists sits on 
a morally decayed foundation.

The Marshall Trilogy recognizes Tribal Nations’ inherent 
sovereignty and the United States’ trust and treaty 
obligations owed to us, but it also carries forward the 
Doctrine of Discovery and purports to vest within the federal 
government supreme and unilateral power over Tribal 
Nations. In this way, the underlying reasoning of federal 
Indian law is antiquated and serves a distinct purpose in 
facilitating Tribal Nations’ losses for the United States’ 
gain. The Marshall Trilogy has been, and still is, used by 
the federal government to validate encroachments on 
Tribal sovereignty and restraints on the exercise of our 
inherent rights and authorities to ever-diminishing spheres. 
When exposed to the weathering forces of history, a legal 
framework built on such unjust principles will necessarily 
fail to deliver on federal trust and treaty obligations, and 
it will never provide full justice for Tribal Nations. Indeed, 

federal Indian law continues to allow the United States to 
unilaterally strip Tribal Nations of our rights—including 
our inherently sovereign rights and treaty rights—if only 
Congress strips these rights away clearly enough. The rules 
Tribal Nations must play by under federal law are not fair 
and never have been. Continuing to rely on a framework 
rooted in the Doctrine of Discovery, as does our current 
system, therefore is untenable.

It is time for a modernized relationship model between Tribal 
Nations and the United States marked by mutual respect 
and mutual recognition of the rights and authorities that 
inherently belong to Tribal Nations. This new diplomacy 
model must include the following elements:
	� the United States’ dedication to fully carrying out its 

trust and treaty obligations, including by fully funding 
its obligations to Tribal Nations as payment on the 
perpetual debt it owes to us; and

	� the United States’ commitment to no longer hindering 
Tribal Nations’ full exercise of our inherent sovereign 
governmental rights and authorities, thereby allowing us 
to care for our own communities.
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