


The SBA and Tribal Entities 
NACA believes it is important to remember the role the federal government plays with regard to Alaska Native Corporations, Tribes, and Native Hawaiian Organizations (“NHOs”).
The 8(a) Program, HUBZone, and other small business contracting programs are Congressionally established and mandated. The role of Alaska Native Corporations, Tribes, and NHOs in those small business contracting programs, including the special rules that apply to them, are also Congressionally mandated, including through the Small Business Act, the Alaska Native Claims Settlement Act (“ANCSA”) and various Public Laws.
Congress’s authority to provide for participation by Alaska Native Corporations, Tribes, and NHOs in these small business programs arises out of its constitutional authority under the Indian Commerce Clause and its federal trust responsibility to Alaska Natives, Native Americans, and Native Hawaiians. Congress has provided these groups with a role in small business contracting programs because it recognizes that Alaska Native Corporations, Tribes, and NHOs provide critical support to their shareholders, tribal members, and communities, both in terms of daily needs but also in preserving and promoting the culture of the people who have lived here for thousands of years. 
Accordingly, when evaluating changes to small business programs, the SBA should address and account for the federal government’s trust responsibilities to Natives, the role that Congress has mandated that Alaska Native Corporations, Tribes, and NHOs play in SBA’s small business programs, and the specific impact, positive or negative, that any proposed changes will have on the Native community. Only by doing so can SBA fulfill Congress’s directives and policy mandates. 
Rule of 2 
The SBA’s small business programs are a direct implementation of Congress’s determination that it is in the national interest, including the national defense interest, to have a robust and diversified small business contracting and manufacturing base. In the Small Business Act, Congress found that: 
· the preservation and expansion of free competition in business is basic not only to the economic well-being, but to the security of the Nation; and 
· such security and well-being cannot be realized unless the actual and potential capacity of small business is encouraged and developed.[footnoteRef:1]  [1:  15 U.S.C. § 631(a).] 

Accordingly, Congress stated in the Small Business Act that:
It is the declared policy of the Congress that the Government should aid, counsel, assist, and protect, insofar as is possible, the interests of small-business concerns in order to preserve free competitive enterprise, to insure that a fair proportion of the total purchases and contracts or subcontracts for property and services for the Government (including but not limited to contracts or subcontracts for maintenance, repair, and construction) be placed with small business enterprises, to insure that a fair proportion of the total sales of Government property be made to such enterprises, and to maintain and strengthen the overall economy of the Nation.[footnoteRef:2]  [2:  Id.] 

In support of that declared policy, Congress has established a variety of small business contracting programs through the Small Business Act and other implementing legislation. 
A critical component of those programs is the Rule of 2, which is the regulation mandating that federal agencies reserve contracts for small businesses whenever a reasonable expectation exists that at least two responsible small businesses are available to submit proposals with reasonable prices worthy of the agency’s time in evaluating.[footnoteRef:3]  The Rule of 2 has been the backbone of small business participation in federal government contracting, including by Alaska Native Corporations, Tribes, and NHOs for the past forty years, given that it was enacted in 1985. [3:  See also, FAR 19.502-2; 13 C.F.R. § 125.2(f); 48 C.F.R. § 19.502-2.] 

NACA is concerned that the upcoming “rewrite” of the Federal Acquisition Regulations (FARs) will impact, or even eliminate, the Rule of 2 under the mistaken view that it is not mandated by statute. Not a mere SBA regulatory creation, the Rule of 2 is a fundamental part of the SBA’s compliance with, and implementation of, Congress’s statutory directive that a “fair portion” of federal contracting work be awarded to small businesses.[footnoteRef:4]  Without the Rule of 2, there would be no regulatory guidance or guardrails compelling federal agencies to ensure that, as Congress has mandated, a fair portion of federal work goes to small businesses.  The SBA should take the position that the Rule of 2 is statutorily mandated, and not something that can, or should be, arbitrarily removed from the FARs without a comparable replacement.  [4:  15 U.S.C. § 644(a)(1)(C).] 

The SBA itself recognizes that the Rule of 2 is implementing the statutory mandates of the Small Business Act. The SBA has explained that “[t]he Rule of Two is the cornerstone of the Federal Government’s support for small-business prime contracting[,]” and this rule “is expected to create more contract opportunities for small businesses, particularly small disadvantaged businesses (SDBs).” The SBA has also explained that the proposed rule is a result of “interagency negotiation among SBA, the FAR Council, and other agencies[,]” which was initiated to implement the Small Business Act’s requirement to award a fair proportion of government purchase and contract dollars for supplies and services to small business concerns, specifically stating that the Rule of 2 “further[s] this statutory provision” of the Small Business Act.[footnoteRef:5]  The SBA should recognize and advocate for the position that the Rule of 2 is statutorily mandated as it is necessary to implement Congress’s directive that fair proportion of federal contracting dollars go to small businesses.   [5:  89 FR 85072-01‎.] 

Rescission or limiting the Rule of 2 will also have a devastating impact on small businesses, including those owned by Native entities. Small business federal contractors, including those owned by Alaska Native Corporations, Tribes, and NHOs have spent the past forty years developing and investing in their small businesses in reliance on the Rule of 2 and the expectation that, based on its application, a fair portion of small business contracting opportunities will be available to them. If the Rule of 2 is removed, federal agencies will not have any regulatory directive to use small business set aside programs, and the plain impact of that will be a substantial reduction in the number of small business opportunities. Federal contracting is a highly competitive and low margin business, with lengthy and unpredictable procurement schedules, such that small businesses have to be continuously pursuing, and winning, multiple different small business contracting opportunities to survive, much less succeed. Elimination of the Rule of 2, and the resulting reduction in the number of small business contracting opportunities, will have a cascading effect, destroying small business contractors across the Nation and in every congressional district. This will severely degrade the small business contracting base in the United States, frustrating the basic mandate of the Small Business Act, and will be a degradation that will take years, if not decades, to overcome and repair, if such a repair is even possible. 
Finally, it is critical remember that procurements set aside for small businesses pursuant to the Rule of 2 are not handouts. Procuring agencies can, and do, impose significant qualification requirements for small business contracts, both in terms of past performance, key personnel, resource availability, and financial and other resources. Likewise, small business contractors are not permitted to charge a premium for their services on the basis of their size. The small business contracting world is extremely competitive, thanks to regulations such as the Rule of 2, which encourage and permit the growth of the small business contracting community. As a result, margins are necessarily narrow, and the pricing proposed by small business is competitive and, in many cases, more cost effective and efficient that the government would receive in a non-small business procurement. When small businesses are given the opportunity to compete for a small business contract, the government receives excellent service at a good price, while fulfilling Congress’s desire, and mandate, for a robust small business contracting base. 
NACA urges the SBA to advocate for and protect the Rule of 2 and its implementing regulations. It is both a critical component in the implementation of the Small Business Act, provides for cost effective and efficient service to the federal government, and supports small businesses and good paying jobs in every Congressional District across the United States.
SBA Staffing 
SBA staff are hard-working professionals, with a detailed understanding of SBA’s regulations and small business programs and a dedication to the SBA’s mission.  They are also being put under tremendous pressure due to a lack of staffing. There are three (3) Business Opportunity Specialists (BOSs) in Anchorage, with over 100 8(a) companies assigned to each of them. There are only two (2) BOSs in Hawaii, and they are overloaded as well. The number of SBA personnel able to approve 8(a) applications is remarkably small, such that it is taking many months for Alaska Native Corporations, Tribes, and NHOs to have their 8(a) applications approved, even when such applications are very simple given the lack of any need to establish social disadvantage or economic disadvantage in the case of Alaska Native Corporations, as well as Tribes and NHOs that have previously established economic disadvantage.  
This level of staffing is unsustainable and does not benefit small businesses and Native-owned entities or the SBA. Small businesses and Native-owned entities are harmed through delays in approvals of their 8(a) applications and mentor-protégé agreements, such that they miss out on critical contracting opportunities that are needed to support their businesses and their local communities. Where an Alaska Native Corporation, Tribe, or NHO has submitted the required documentation, review and approval of their 8(a) application should be a matter of hours, and not months, given that they only need to establish that their proposed 8(a) entity is (1) owned and controlled by a Native entity, (2) does not have the same primary NAICS as another 8(a) entity owned by the same Native entity within the past two years, (3) is supported by the parent Native entity, and (4) has qualified personnel heading the 8(a) company.  These verifications, and the required review thereof, are not complicated or difficult, and should not take months or up to a year to complete.
The SBA is also harmed by the current staffing levels. Given the workload demanded of the SBA’s current shrunken workforce, SBA personnel will either (1) delay actions and approvals to the point that small businesses lose out on contracting opportunities, or (2) expedite their review of matters, leading to them missing issues or problems and permitting bad actors to exploit the lack of staff and take unfair advantage of SBA programs. Moreover, the crushing workload currently demanded of BOSs, particularly in Anchorage, will only result in higher turnover, leading to further reduced staffing and degradation in the experience and historical knowledge of the BOSs, which will in turn only further cause more delays and work. There will be a cycle of turnovers that feeds itself, significant impairing the SBA’s ability to manage the 8(a) and other small business programs. 
NACA urges the SBA to recognize that one of its critical Congressional mandates is to support and manage the federal government’s small business programs, and that it cannot do so without professional, experienced, and supported staff. The SBA should reverse its decision to reduce its workforce by 43%, or at least target its reduction in force to preserve the staff necessary to effectively, efficiently, and timely manage the 8(a) and other small business programs.
GSA Procurement
The General Services Administration (“GSA”), as part of implementation of President Trump’s executive orders, has announced that it will be consolidating procurement functions with the GSA. Such consolidation may result in contracting efficiencies, as procurement functions are centralized, leading to more consistent approaches to procurement and contract management. NACA is supportive of efforts that reduce the regulatory cost and burden on small businesses and Native owned entities, and is hopeful that this consolidation will have that impact.
However, NACA is concerned that consolidation of procurement efforts at GSA will lead to an increase in the bundling of contract requirements, or the use of large contract vehicles which small businesses have difficulty accessing. NACA urges the SBA to actively engage with the GSA to ensure that small business contracting opportunities are preserved at the current level with this consolidation at GSA, and small businesses continue to have a fair opportunity to win work. 
Specifically, SBA should advocate against the move of procurement opportunities to those large contract vehicles that are largely populated only by large businesses due the qualification requirements, and expense, which is necessary to obtain seat on those vehicles. Many small businesses, including those owned by Native entities, are not able to obtain seats on larger contract vehicles because of the time and expense involving in preparing qualifying proposals. The GSA should not sacrifice small business contractors on the altar of consolidation, and NACA urges the SBA to advocate for continued protection of small business and Native owned entity participation in federal procurements.
Furthermore, it is important to remember that Congress itself has directed, via statute, that the federal government should avoid the bundling and consolidation of federal procurements in a manner that negatively impacts small businesses. In the Small Business Act, Congress specifically found that:

CONTRACT BUNDLING.—In complying with the statement of congressional policy expressed in subsection (a), relating to fostering the participation of small business concerns in the contracting opportunities of the Government, each Federal agency, to the maximum extent practicable, shall— 
(1) comply with congressional intent to foster the participation of small business concerns as prime contractors, subcontractors, and suppliers; 
(2) structure its contracting requirements to facilitate competition by and among small business concerns, taking all reasonable steps to eliminate obstacles to their participation; and 
(3) avoid unnecessary and unjustified bundling of contract requirements that precludes small business participation in procurements as prime contractors.[footnoteRef:6] [6:  15 U.S.C. § 631(j).] 

FARs 7.107-2 and 7.107-3[footnoteRef:7] implement the Small Business Act’s[footnoteRef:8] requirements regarding federal consolidation and bundling.[footnoteRef:9] As mandated by the Small Business Act, each regulation acknowledges that while consolidation and bundling may provide a benefit to the government in certain cases, there are also potential detriments to small business participation. As such, the Small Business Act, and FARs 7.107-2 and -3 mandate that, prior to an acquisition strategy involving either estimated to exceed $2 million, a federal agency must make a written determination that such strategy is necessary and justified.  [7:  See also, 48 C.F.R. §§ 7.107-2 and 7.107-3.]  [8:  P.L. 111-240 (Sept. 27, 2010) (codified at 15 U.S.C. § 631 et seq.).]  [9:  15 U.S.C. §§ 644(e) and 657q.] 


Under FAR 7.107-2, consolidation is necessary and justified if the benefits would substantially exceed those from alternative contracting approaches, including those which are quantifiable. Under FAR 7.107-3, bundling is considered necessary and justified if the benefits an agency would obtain are measurably substantial as compared with those involving separate smaller contracts or orders.

Therefore, the SBA should engage with the GSA on this issue, and ensure that any consolidation and bundling is in accord with the Small Business Act and FAR 7.107, including that they do not harm small business contracting. 
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