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USET Resolution No. 2013:037

SUPPORTING THE ADOPTION OF TRIBAL COMMENTS ON PROPOSED REVISIONS TO THE
REGULATIONS GOVERNING TRIBAL TRANSPORTATION PROGRAMS

WHEREAS,  United South and Eastern Tribes, Incorporated (USET) is an intertribal organization comprised of
twenty-six (26) federally recognized Tribes; and

WHEREAS, the actions taken by the USET Board of Directors officially represent the intentions of each
member Tribe, as the Board of Directors comprises delegates from the member Tribes’
leadership; and

WHEREAS,  President Obama signed the Tribal Consultation Presidential Memorandum on November 5,
2009, directing executive departments and federal agencies to implement Executive Order
13175(“Consultation and Coordination with Indian Tribal Governments”); and

WHEREAS,  Executive Order 13175 requires federal agencies to have a process to ensure meaningful and
timely consultation and collaboration with Tribal officials; and

WHEREAS,  on July 6, 2012, Moving Ahead for Progress in the 21st Century Act (“MAP-21") was signed into
law; and

WHEREAS,  on April 12, 2013, the Bureau of Indian Affairs (BIA) published a notice of Tribal Consultation on
draft revisions to the regulations governing the Tribal Transportation Program (TTP), which are
set forth in 25 C.F.R. Part 170; and

WHEREAS, the draft revisions include changes to almost every section of the Part 170 regulations and would,
in a manner not justified by MAP-21, substantively change many regulations directly related to
Tribal administration of the TTP, and federal oversight and administration, which were developed
through an extensive negotiated rulemaking process and directly support Tribal self-government
and Tribal trust resources; and

WHEREAS, the proposed Tribal consultation process, which only provides for three regional meetings and the
opportunity to submit comments prior to the publication of a Proposed Notice of Rulemaking fails
to satisfy the consultation standards and principles set out in the Executive Order and 25 C.F.R. §
170.103; and
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WHEREAS, the DOI and DOT should consider providing either a negotiated rulemaking process or some
other collaborative consultation process that offers Tribes the opportunity to develop a consensus
rule or an interim rule; and

WHEREAS, certain draft revisions, which restrict the Tribes’ ability to administer Transportation Programs, are
inconsistent with the Indian Self-Determination and Education Assistance Act (ISDEAA); and

WHEREAS, the DOI and DOT should, among other things, consider revisions to (i) address longstanding
obstacles to implementation of agreements under Title | of ISDEAA,; (ii) expressly extend the
benefits and protections of the ISDEAA to the Federal Highway Administration Program
Agreements; (iii) establish regulations consistent with the above principles to guide
implementation of the BIA Program Agreements; (iv) establish a process to ensure that Tribal
transportation funds are distributed in accordance with the statutory deadline; (v) ensure that
development of the National Tribal Transportation Facility Inventory is governed by a uniform BIA
policy applicable to all regional offices; and (vi) ensure that the Departments properly consult,
collaborate, and coordinate with Tribal governments when developing new or amended
regulations or policies and template ISDEAA or Program Agreements; and

WHEREAS, in December 2010, the United States recognized the rights of its First Peoples through its support
of the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP), whose
provisions and principles support and promote the purposes of this resolution; therefore, be it

RESOLVED that the USET Board of Directors urges the adoption of the attached comments regarding Tribal
Consultation on the Draft Regulations Governing the Tribal Transportation Program.

CERTIFICATION
This resolution was duly passed at the USET Semi-Annual Meeting, at which a quorum was present, in Niagara
Falls, NY, on Friday, May 17, 2013.
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Brian Patterson, President Brenda Lintinger, Secretary ‘
United South and Eastern Tribes, Inc. United South and Eastern Tribes, Inc.

“Because there is strength in Unity”
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COMMENTS ON 25 CFR PART 176 REGULATIONS

May 2013

Via Electronic Mail Document Submission
LeRoy M. Gishi

Chief, Division of Transportation
Bureau of Indian Affairs

1849 C Street, NW,, MS—4513
Washington, DC 20240,

email: lerov. gishi@bia. gov

Robert W. Sparrow, Jr.
Director, Tribal Transportation Program
Federal Highway Administration "
1200 New Jersey Ave, SE, Room E61
Washington, DC 20159,

email: robert. sparrow@dot. oy

BIA Office of Indian Séi¥iges M
Washmgton,;; 20240 W@@
email: dmﬁ‘ 25k 1706 11s)

, we offer the following
comments in response to the Bureau of Indian Affairs (BIA) Federal Register Notice of
April 12,2013 (78 Fed. Reg. 21861), regarding Tribal Consultation on the Draft
Regulations Governing the Tribal Transportation Program. We welcome the opportunity
for dialogue with the federal government on these issues. These comments are structured
so as to first highlight the considerations regarding the rulemaking and consultation
process. This discussion is followed by a summary of key areas for consideration as the
BIA and Federal Highway Administration (FHWA) further develop the draft rules. This
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summary identifies specific sections of the draft regulations that require additional
development or rewriting.

I The Ru!emaking and Consultation Process

Although the Moving Ahead for Progress in the 21st Century Act (MAP-21) does
not expressly mandate the use of negotiated rulemaking to revise the 25 C.F.R. Part 170
regulations, the revision of these regulations must be conducted in compliance with the
Department of the Interior's (the Department) tribal consultation and collaboration
responsibilities under Executive Order 13175 ("Consultation and/@&ordination with
Indian Tribal Governments™), the IRR program regulations (25/C.F.R. Part 170) and the
Departments’ tribal consultation plans. Section 5 of Execun @rder No. 13175
obligates the Departments to explore consensual mechan%ms for dey loping regulations,
including negotiated rulemaking, if the revisions re!@fé‘t@ tribal sel rnment and
tribal trust Tesources. The 1mplementat10n of thg MAP 21 Tribal Tranép ; ition Program

members and their lands and resources. The dellvery ) ‘;nsponatlon infrastructure is
undisputedly an essential govemmental function that hasiyital impact upon the health,

safety and economic well-being of tribJi '
obligations under Executive Order 131

'ge affécﬁ g-tr:bes the Part 170
regulations provide thatule oy 1;1 s should, 0 the maximum extent permitted
by law, establish regy [Ar and m@&hmgﬁﬂ consuétation and collaboration with affected
tribal governments? pi‘g: ote crrﬁbal aspects of ‘fribal self-government, uphold the trust
responsibility of the Umt% :»Staj% ;f,a{l&facﬂltat,, the ability of tribal governments to
implement {ransportation P ‘Qgrams o 1‘"§ et
govemment—to go“‘%\ﬂf"’%i. ; (

_ieé?

g : x
& E’* e, eXIStmg regdl%@liions whx%h are the subject of revision, were developed
through arﬁ%ﬁé}&@ensrve nego ated rufemakmg process. The BIA’s notice of tribal
consultation cfnﬁ” e draft reyimons to the Part 170 regulations, published on April 12,
2013, mdlcates? tiat Part 170 regulations will be revised through the publication of a
Notice of Propos?‘ “:jv._i‘{’ejnakmg and announces a “tribal consultation” process that offers
Indian tribes a substah ially reduced role in the regulatory process than would be afforded

under negotiated rulemakmg

Under the process described in the BIA notice, tribes have the opportunity to
review a significantly revised version of the Part 170 regulations, attend one of three
regional meetings, and submit comments on the draft revisions. The notice indicates that
the BIA may schedule further consultations at different or additional locations after the
Notice of Proposed Rulemaking is published. The tribal consultation process described
in the April 12 notice and that will govern this Part 170 revision not only contrasts
markedly with the consultation and collaboration offered by negotiated rulemaking, but it
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also falls far short of 13 consultation meetings the BIA and FHWA used to seek tribal
input to a proposed policy change regarding the implementation of just one aspect of the
previous regulatory formula in 2012.

Although the April 12 notice asserts that it is necessary to revise the Part 170
regulations, it provides no indication that the BIA and FHWA explored or even
considered the use of negotiated rulemaking to revise the Part 170 regulations, and the
notice articulates no basis for declining to use such a process to revise the Part 170
regulations. As currently set forth, the process described in the April 12 notice fails to
meet the standards established in Executive Order 13175,

T

existing Part 170
ula that leaves little,

Equity Act: A Legacy for Users (SAFETEA -LU) au ation of 2005 that have been
,'%ation, the Agencies engaged

retained in MAP-21. Following the S{&FETEA -LU aut

with tribes in a preliminary process to elﬂop proposed rey@-'ons to Part 170, Although
draft revisions were developed, the De%*g’ its.never felt cb mp
collaborative draft for tribal consultat:onﬁnotlc ]
Rulemaking (NPRM).

We request th
set forth in the April® ce to either prqwde negotiated rulemaking process or
some other collaborative: t ‘_Qrocess tlaa‘c offers tribes the opportunity to develop
a consensus i %l% Jgn inter gEle:f "‘-‘partments are not willing to use a negotiated
rulemaki m“é‘proces h ba m;_plmum the tribal consultation process should not only
offer t§1 es the opportt‘jq}

M"" to px?i’f"ﬂv}“me‘écomments to draft revisions, it should ensure that
the BIAY and FHWA wiila*?

ake all h'{bal comments avallable to tribes and provide a

MAP-2 4 5, enac eﬂ in the face of Federal Highway Trust Fund and other fiscal
constramts In llgh%‘fthese fiscal mrcumstances MAP~21 received only a two-year

limited federal transportatxon resources to this regulatory revision, particularly with
respect to any change of the Part 170 regulations that alters the terms established pursuant
to negotiated rulemaking unless it is required by statutory modification by MAP-21.

I1. Substantive Issues

Below are our comments regarding substantive issues and concerns raised by the
draft revised Part 170 regulation provided as part of the April 12, 2013 notice.
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Tribal Transportation Program Implementation and the Indian Self-Determination
and Education Assistance Act

In MAP-21, Congress has authorized that, upon the request of a tribal
government, "alf funds made available through the Secretary of the Interior under this
chapter and section 125(e) for tribal transportation facilities . . . shall be made available .
. . in accordance with the Indian Self-Determination and Education Assistance Act." 23
U.S.C. 202(b)(6)(A). The authorization extends to the Secretary of Transportation
pursuant to 23 U.S.C. 202(b)(7)(A). In MAP-21, as in SAFETEA-:LU (and, with respect
to the Secretary of Interior, in the Transportation Equity Act for#he"21st Century [TEA-
21}]), Congress left the Agencies no discretion to deny the reg st of a tribal government
to enter into a contract or agreement for the Secretary to provi ‘ba! transportation

Statement of the Committee on Conference (H
as to its authorization and requirement for ISDEA

v{si*

"This sect:on was added to

‘lly used their authority under the ISDEAA and the FHWA
[ into in accordance with the ISDEAA, to build capacity and
more efﬁcnentlyv dress théir transportation needs. The accomplishments made are

consistent with the *:Pgiis;;ng regulation in Section 170.103, which sets forth the goals and
principles that must 'gﬂ;;‘

de development of the revised regulations. Of particular note,
subsection (b) directs the Secretaries to promote the rights of tribes to govern their
internal affairs, and subsections (f) and (g) require the Secretaries to encourage flexibility
and innovation in the implementation of the program and to reduce, streamline, and
eliminate unnecessarily restrictive policies, guidelines, and procedures. Further, when
formulating and implementing policies that have tribal implications, Executive Order
13175 requires agencies to (i) encourage tribes to develop their own policies to achieve
program objectives; (ii) where possible, defer to tribes to establish standards; and

(iii) consult with tribal officials as to the need for federal standards and any alternatives
that would limit the scope of federal standards to preserve the prerogatives and authority
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of tribes. Absent good cause, the revised Part 170 regulations should, therefore, continue
to promote the ability of tribes to govern the administration of their transportation
programs without federal interference, develop alternative tribal policies and standards,
and encourage flexibility and innovation.

Despite the statutory mandate, the principles set forth in the regulations and
Executive Order, and the demonstrated record of success, the proposed revised
regulations would restrict tribal flexibility and interfere with the ability of tribes to
administer transportation programs as discussed below. A number, of the draft revisions
to the Part 170 regulations back away from the principles of selfigovernment and tribal
flexibility and, without legal basis, seek to increase the applicability of federal standards
and procedural requirements. :

action plan for BIA or FHWA approval (see §
sections would significantly expand the author

fedéra} agenc:les to monitor
d would conflict with the

alternative tribil deh n stanglards Under the current regulations, tribes are expressly

permitted to incorpotate.th I w?é tribal design standards in their
ISDEA i} Appendix B to Subpart D have been
revisg ity and requ:re tribes to seek separate FHWA approval
fortal ’ 1ge, which would directly interfere and conflict

stricker _.Jn}d the regula?; hs should reflect the continued authority of tribes to include
-’ esxgn stand fds in their ISDEAA and program agreements. Slmﬂar

and archeologitalirequirements (see § 170.450 and Appendix A to Subpar D) (this
regulation and appendix should also be amended to reflect the new categorical
exclusions for pro}ects under $5 million); and the assumption of TTP functions (see §
170.610).

* The draft regulations would subject the FHWA and BIA program agreements to new
regulatory requirements which are inconsistent or contrary to the ISDEAA. MAP-21
explicitly directs the Secretary of Transportation, upon the request of a tribal
government, to enter into an agreement in accordance with the ISDEAA making
available all funds available to the tribal government under chapter 2 of Title 23. See
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23 US.C. § 202(b)(7)(A). The draft revised regulations, however, include a number
of changes that decline to extend ISDEAA protections and benefits to tribes with
FHWA Program Agreements (see, e.g. §§ 170.461 (tribal approval of PS&E
packages), 170.471 (contract monitoring), 170.472 (recordkeeping), 170.474 (project
closeout), 170.619 (Indian preference), 170.617 (inclusion of contingencies in
budgets), 170.621 (remedies if a tribe fails to substantially perform); 170.625 and 626
(requests for waivers); and 170.934 (resolving disputes). We recommend that the
regulations expressly extend these ISDEAA references to FHWA Program
Agreements. ,

istent with the!I TP goals
y subsections (b) (c), (e), (D),

and (i), and the principles of the IﬁpEAA. Thus, weitecommend that the regulations
' ilf ensure tribes the

é’"through the Secretary of the Intetior ... for
shall be made available... in accordance with the Indian
gsistance Act." 23 U.S5.C. 202(b}(6)(A).

emplate’ Title IV addendum and worked with tribes to establish
reer ent. However, the Department has failed to approve a Title
I template that zi‘u Aquzes mbes to incfude all program funding and contractible PSFAs in
such an agreement® theér than resolve internal management issues, the BIA developed
an alternative contraotfng mechanism outside of ISDEAA (known as BIA government to
government agreements). While the development of government to government
agreements allows tribes, who do not wish to enter into a self-governance agreement, to
assume the entire program, it is not a Title [ ISDEAA agreement and it does not relieve
the Secretary of her obligation to enter into appropriate Title | agreements that include all
contractible PSFAs, and we request that the regulations include a section or sections that
direct the BIA to enter into such agreements and address any internal obstacles thereto.
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Delays in the Delivery of Funding Must be Addressed

Section 170.600, notice of funds availability, has been substantially revised to
address changes made in MAP-21, but it does not address the perennial failure of the BIA
to timely distribute tribal transportation funds in accordance with the statute. MAP-21
retains the statutory mandate that the Secretary of the Interior distribute funds to the
tribes no later that 30 days after the date on which such funds become available (see 23
U.S.C. 202(b)(4)(A)). The current system is clearly not working, and the BIA should use
this regulatory revision process to address the problem and ensure compliance with the
statute. BIA input is needed to identify the existing problems, bu erequest that a new
section be added to the Part 170 regulations that directs the [  to allocate appropriate
tribal funds to the Regional offices and Office of Self-Goy \ w:thm 15 days of the

Yof TTP funds in 23 U.S.C. § 202(2)(1). The
proposed revised rEgtilations, ha@ever, fail to reﬁect this statute. In particular Section
' t.B set out the eligible activities without cmng to or

allow jic

operdfi nan i

access to, i §l land, or ar dminfgtered by a tribal government, and any transportation
project ehglbﬁ‘for asmstan“"-i under this title that is located within, or that provides access
to, tribal land, o[%rf ssomaﬁd with a tribal government. It is also important that
Appendix A to Su% Bfbe modified to use the correct defined terms to ensure that the
appendix is consist ith the eligible statutory uses of TTP funds. Generally, this
appendix has been révised to replace the term “IRR roads™ with “tribal transportation
facilities” or the undefined term “TTP transit facilities.” To be consistent with the statute
we request this appendix use the term “transportation facilities in the TTP system.”
Similar attention to the definitions is required in a number of sections of the revised
regulations to ensure consistency with the eligible uses of funds in the statute.
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National Tribal Transportation Facility Inventory (NTTFI)

‘The NTTFI would be developed through the entry of data by the BIA Regional
offices, as is the existing IRR inventory. Over the past several years, tribes have
expressed concern, however, that the BIA Regional offices apply different processes and
standards for determining what facilities may be included on the inventory. We request,
therefore, that the development of the NTTFI be governed by a uniform BIA policy
applicable to all regional offices with effective appeal processes that facilitate consistent
application of that uniform policy.

Consultation, Collaboration, Coordination

Section 170.101 sets out a number of activities t aﬁ:tr:gge
consultation, collaboration, and coordination amongfribe, federal statéy and local
governments. We recommend that this list be i
following additional activities: (i) deveiopmg
affect the administration of programs or statutory- i
transportatxon programs; (ii) developing template I§

of Program Agreements and
s nd crediting of any funds
rogram in accordance with

tribe and the process for a state, county
process. Tribes may alsol

Section 170 IO
collaborate,
failure to,;gfa”iﬁo
requesﬁrj.hat this be revis
wntten‘i“ﬁ%ba{l comments 9
opportunit
dlsagreement thetween the: ﬁgenmes and the tribe, or between the tribes, we recommend
that Section 170} 0,_‘ provuﬁe that the Secretaries will seek a resolution in accordance with

the goals and pr1n¢1ple th forth in Section 170.103.

M
to tribal comments on proposed policy changes, we
at the Secretaries prov1de written responses to

BIA Road Maintendnce Program

Existing regulations (25 C.F.R. § 170.803) identify four categories of
transportation facilities that are eligible for maintenance under the BIA Road
Maintenance Program: (1) BIA transportation facilities listed in the regulation; (2) non-
BIA transportation facilities if maintenance is required to ensure public health, safety,
and economy; (3) tribal transportation facilities; and (4) other transportation facilities as
approved by the BIA. The draft revision of this section provides that T7P funds can be
used for maintenance of TTP facilities on the NTTFI, but it would restrict the use of BIA
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Road Maintenance Program funds to the maintenance of only BIA transportation
facilities and other transportation facilities as approved by the Secretary. This change
would effectively shift the full maintenance burden for tribal transportation facilities and
other non-BIA transportation facilities that present a threat to health, safety and economy
onto the TTP funds. This significant restriction of the program is not supported by any
statutory changes in MAP-21, and it is contrary to the Secretary’s obligation, under 23
U.S.C. § 202(a)(8)(B), to ensure that TTP funding made available under Title 23 is
supplementary to, and not in lieu of, any obligation of funds by the BIA for road
maintenance programs. We, therefore, recommend that all four categories remain
eligible for maintenance under the BIA Road Maintenance Program’™,

fac:llltles which z are located on
h roads were constructed with

.main:,t.ériénce deficiency is not
Hl{o‘i“ci approval of further

and the Interior Secre Y
comply with any term tonof. the grant See 25 C F.R. §169.20. if a grantee

ds owned by another public authority. Further, if

) r BIA-owned transportation facility is found to be deficient,
we recornmend thi the rev1sed regulations direct the Secretaries to notify the road owner
of the deficiencies 1 tgke steps to enforce applicable maintenance requirements in
accordance with 23 8.C .§ 116 or the applicable right-of-way agreement.

I11. Conclusion

We appreciate your consideration of these tribal comments and we look forward
to a written response to them. If the Departiments proceed with a Notice of Proposed
Rulemaking, we request that you provide your written response prior to publishing the
Notice of Proposed Rulemaking and that we be afforded the opportunity to respond to
any comments with which the Department disagrees.
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Sincerely,

Hobbs, Straus, Dean, & Walker, LLP

Geoffrey D. Stromm




